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THE LAW REPORTER. 


DECEMBER, 1843. 


FIDUCIARY DEBTS IN BANKRUPTCY. 


Tue real meaning of the provision in the late bankrupt law of the United States, 
respecting fiduciary debts, has been a matter of much controversy in the profes- 
sion; and the difficulties on the subject have been greatly enhanced by an apparent 
conflict in the decisions of the several judges who have found it necessary to ad- 
judicate upon the point. In Virginia, jt was held by Mr. Justice Daniel, that a 
person who owes fiduciary debts is not entitled to the benefit of the bankrupt act, 
and is not within the scope of its provisions, and cannot be declared a bankrupt as 
long as he remains in that predicament. Matter of Hardison (5 Law Reporter, 
255.) On the other hand, it was held in Ohio, by Mr. Justice McLean, that no 
relief can, under the bankrupt act, be given against a fiduciary debt. But that the 
debt in that case having been contracted before the passage of the bankrupt act, 
the applicant was not thereby deprived of the benefit of the act as to other debts. 
Matter of Lord, (5 Law Rep. 258.) In New York, Mr. Justice Thompson 
held, in the Matter of Brown, (5 Law Reporter, 258,) that the existence of a 
fiduciary debt does not preclude the party from taking the benefit of the act, as to 
all other debts. That a fiduciary creditor is not bound to come in and take his 
dividend under the act; but he has an election to do so if he chooses. That un- 
less the fiduciary creditor does elect to come in under the bankruptcy, his debt is 
not discharged thereby ; but that the bankrupt is or may be entitled to a discharge 
from all other debts. 

In the Matter of Tebbetts, (5 Law Reporter, 259,) Mr. Justice Story reviewed 
all the above named cases, and held, (1) that the existence of fiduciary debts, con- 
tracted before the passage of the bankrupt act, owing by the petitioner, consti- 
tutes 10 positive incapacity, disqualification, or valid objection to his being declared 
a bankrupt, and obtaining the benefit of the bankrupt act, if he owes other debts, 
not of a fiduciary character. (2) Misapplication of fiduciary funds before the pas- 
sage of the bankrupt act, deprives the party of all right to a discharge from them 
only ; misapplication after the passing of the act, deprives him of all right to a 
discharge from any debts whatsoever. (3) Fiduciary debts are provable under 
the proceedings in bankruptcy, equally with other debts, at the creditor’s election. 
(4) If the fiduciary creditor elects to come and prove his debt and to take a divi- 

VOL. VI. — NO. VIII. 43 








; 
{a 
* 
3 
4 
i 
’ 


FAD 8 2 oe 





eee ee ae 


























Se ee eee 


eet no 








































338 FIDUCIARY DEBTS IN BANKRUPTCY. 


dend, he is barred of all other remedy therefor, except out of the assets. Fidu- 
ciary debts, not proved under the proceedings in bankruptey, are not extinguished 
by a discharge and certificate under the act. (5) The discharge and certificate of 
a bankrupt, when granted, should be in a general form; but the terms of them, 
however general, cannot affect the rights of those to whom the bankrupt is owing 
debts in a fiduciary capacity, which have not been proved under the proceedings 
in bankruptey. 

The following review of Mr. Justice Story’s opinion in the matter of Tebbeits, 
has been sent to us from New Jersey. As the subject is one of great importance 
to creditors and bankrupts, and one upon which different opinions have been and 
are entertained, and as it does not lose its interest by a repeal of the law, a judi- 
cious and temperate discussion of the points involved is not inappropriate to the 
objects of our journal. — Epiror. 


Mr. Justice Story, in the matter of John C. Tebbetts, a bankrupt, 
has entertained, and given his opinion upon several points of great 
importance, arising out of the construction of the late act of con- 
gress, which established a uniform system of bankruptey through- 
out the United States. After disposing ef two questions, which 
were raised in the case, he comes to the third point, and expresses 
his opinion in the following words : —‘‘ The next point (3) is that, 
upon which I have felt most difliculty, namely, whether fiduciary 
debts, not proved under the proceedings in bankruptcy, are extin- 
guished by a discharge and certificate under the act. After some 
hesitation, I have come to the conclusion, that they are not. ‘There 
is not, I admit, any positive clause to this eflect; but it seems to 
me to be a just result, from the general provisions and objects of 
the act, and especially of the first and fourth sections thereof. If 
fiduciary debts, as well as other debts, were intended to be barred 
or extinguished by a discharge and certificate obtained by the 
bankrupt, under the act, it seems diflicult to perceive, why the first 
section has so studiously excluded persons, owing fiduciary debts 
alone, from the benefit of the act. Yet they certainly are so ex- 
cluded. If, on the other hand, we construe the act, as saving the 
rights of the fiduciary creditors, and exempting them, at their option, 
from the operation of the act, — from motives of public policy — and 
the design of putting strong marks of distinction and reprobation, 
upon official and fiduciary defalcations, we readily see why the 
party may still be permitted to obtain the benefit of the act, as to 
other debts, without, in any manner, impairing this policy or break- 
ing in upon this design. It leaves the party, as to his fiduciary 
debts, where it finds him, to the justice, and it may be, to the mercy 
of the creditors. In this manner the whole section is in entire har- 
mony with itself, as well as with other parts of the act, and has an 
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appropriate meaning and use. ‘The fourth section illustrates this 
interpretation. By that, the bankrupt is denied any discharge or 
certificate, if ‘after the passing of the act (—) he shall apply trust 
funds to his own use.’ Now, it is plain, that such a misapplica- 
tion, after the passing of the act, is treated as a gross fraud, which 
ought to deprive the party of any discharge or certificate, under 
the act, as to a// his debts whatsoever, not only such as are fiduci- 
ary, but all others. But if the misapplication was before the passing 
of the act, the party is not deprived of his right to a discharge or 
certificate ; so that there is no dilliculty in saying, that the dis- 
charge may well operate as a bar or extinguishment of all other 
debts, leaving still fiduciary debts a privileged class, untouched 
by the act, upon the grounds of the public policy above suggested. 
In this mode of construing the act, the distinction, between fiduci- 
ary debts and others, is constantly preserved; and the pgplic 
policy is, throughout, maintained and promoted. Misapplication 
of fiduciary funds before the passing of the act deprives the party 
of all right to a discharge from them only ; misapplication after the 
passing of the act, deprives him of a// righ? to a discharge from agy 
debts whatsoever.” 

This opinion is based, independent of ‘ public policy,” upon the 
first and fourth sections of the bankrupt act. ‘The language em- 
ployed in the first section, to wit, “ All persons, &c., owing debts, 
which shall not have been created in consequence of a defalcation as 
a public officer ; or as executor, administrator, guardian or trustee, 
or while acting in any other fiduciary capacity, who shall by peti- 
tion, vc.” it is supposed warrants, in connection with the words of 
the fourth section —“ nor any person, who, after the passing of this 
act, shall apply trust funds to his own use,” the conclusion to which 
the learned Justice has arrived. 

We propose to make a few suggestions against that conclusion, 
arising out of the very definite and precise language of the act, as 
contained in other sections thereof; and we are somewhat embold- 
ened to this undertaking, as his honor declares, that he “ has come 
to that conclusion after some hesitation.” It may be remarked, in 
the first place, that the first section of the act, nowhere or in nowise, 
speaks of the final discharge of the bankrupt, or of the effect thereof, 
upon any debts whatever. An applicant, by that section alone, 
obtains no benefit, save that of being decreed a bankrupt, if it may 
be esteemed a benefit. ‘That section we hold to be descriptive 
merely of the persons, who may apply voluntarily, and of those 
against whom proceedings in invitum may be had. 

To apply voluntarily, he must owe debts, “ which shall not have 
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been created in consequence of a defalcation as a public officer ; 
or as executor, administrator, &c.” To be proceeded against in 
invitum on the part of creditors, he must be a “ merchant, or using 
the trade of merchandise, or a retailer of merchandise, a banker, fac- 
tor, broker, underwriter, or marine insurer, &c., and must also owe 
debts to the amount of not less than two thousand dollars.” 

When the voluntary applicant approaches the “ proper court” 
with his petition, the law propounds to him the question, ‘* Do you 
owe debts, which have not been created in consequence of a defal- 


sation as a public oflicer, or as executor, administrator, &c.?” If 


he can answer atflirmatively, though he may owe his thousands, 
which have been created in a “ fiduciary capacily”’ he is entitled 
to be heard. So also when the creditor proceeds against the 
debtor, the law asks, “is the debtor a merchant, or using the 
trage of merchandise, or a retailer of merchandise, &c.?” If it be 
answered in the affirmative, he is the subject, at least of such pro- 
ceedings. 

The act does not say if the applicant owe fiduciary debts he can- 
ngt apply to be decreed a bankrupt; but simply declares, that if he 
owe debts which have not been created in a “ fiduciary capacity” 
he may apply and obtain such decree. 

The owing debts other than fiduciary is descriptio persona, and 
no more ; and besides, is descriptive of voluntary applicants only. 
For we shall endeavor to show, in the course of these remarks, 
that there is no such restriction as to involuntary applicants, if we 
may be allowed the expression. 

Mr. Justice Story says, ‘‘ I admit there is not any positive clause 
to this effect (that fiduciary debts are not extinguished by a dis- 
charge and certificate) but it seems to me to be a just result from 
the general provisions and objects of the act, and especially of the 
first and fourth sections thereof.” ‘If fiduciary debts, as well as 
other debts, were intended to be barred or extinguished by a dis- 
charge and certificate obtained by the bankrupt, under the act, it 
seems diflicult to perceive, why the first section has so studiously 


excluded persons, owing fiduciary debts alone, from the benefit of 


the act. Yet they certainly are so excluded ?” 

Is there not good reason in excluding from the benefit of a vol- 
untary application, that debtor, whose debts are only of a fiduciary 
character? Should such a debtor be at liberty to apply, when 
he pleases, for the benefit of the act, to discharge himself from 
obligations of so high and sacred a character? And is there not 
very good reason for excluding him; and if so, need we look for 
any other reason? But if not, then that universal reason must be 
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given — “ Ita lex seripta est’? —it is suflicient that the law is so 
written. 

Would it not be equally unjust to exclude from the benefits of a 
voluntary application, an unfortunate debtor, weighed down, and 
oppressed with debts ;irretrievably, because perchance, one of his 
debts was contracted in a * fiduciary capacity 2?” Is it not reason- 
able to suppose that the legislature, weighing or canvassing, between 
these two extremes, and anxious, in view of them, to prescribe some 
general rule, which should not work too great a hardship upon the 
debtor or creditor, has adopted the provision they have, as a mid- 
dle course between the two ? 

If he owe no debts but those that are fiduciary, he ought not to 
be at liberty to apply when he will for the benefits of the act; but 
as it would be difhicult, if not impossible, to graduate, upon a cer- 
tain scale, what amount of debts, over and above those that are 
fiduciary, an applicant should owe, to give him the privilege of a 
voluntary application, and as some general rule must be prescribed, 
the congress has declared, that if he owe any debts which are not 


fiduciary he may apply for the benefit of the law. 


But to return to the provisions of the first section. It must be 
kept in view that this section nowhere, or in nowise, speaks of a 
discharge of any debts, or of the effect or operation of a discharge. 
It merely declares who may become bankrupts, that is, against 
whom the first decree of bankruptcy may pass, and divides the per- 
sons into two classes, whom I shall designate, for brevity sake, as 
the voluntary and involuntary applicants ; though, strictly speaking, 
every petitioner for a final discharge and certificate becomes a volun- 
tary applicant quoad such petition. ‘The same section, as we have 
before said, lays no such restriction upon involuntary applicants. 

* All persons being merchants or using the trade of merchandise, 
&e., owing debts” (without qualification or specification, whether 
fiduciary or otherwise) “to the amount of not less than two thou- 
sand dollars, shall be liable to become bankrupts, within the true in- 
tent and meaning of this act, and may, upon the petition of one or 
more of their creditors to whom ‘hey owe debts amounting in the 
whole to not less than five hundred dollars, to the appropriate court, 
be so declared accordingly, in the following cases, &c.,’’ and then 
follows an enumeration of the acts of bankruptcy. 

As to this class of bankrupts, nothing is said in this section of the 
fiduciary debts, no exception whatever is made respecting them ; 
but all that it requires, to give jurisdiction of the person, is that the 
debtor petitioned against, owe debts of any character to an “ amount 
not less than two thousand dollars.” Clearly, then, involuntary 
































342 FIDUCIARY DEBTS IN BANKRUPTCY. 
applicants may be decreed bankrupts, though they owe no debt 
but such as is of a fiduciary character. We have, then, progressed 
one step towards the conclusion, which we mean to maintain. We 
find that if a voluntary applicant owe on/y fiduciary debts he cannot 
be decreed a bankrupt ; but upon proceedings in invitum he may 
be decreed a bankrupt though all his debts are fiduciary. And this 
we hold to be the real object and scope of that provision, as to 
fiduciary debts, viz., the matter of voluntary and involuntary pro- 
ceedings; and not the question of extinguishment and non-exrtin- 
guishment of such debts. 

It certainly was a very important matter to ascertain and pre- 
scribe what debts, if any, should not be discharged, and it is hard 
to suppose that the legislature intended that certain debts should not 
be extinguished, and yet use no more definite expression of their 
intention, than the language adopted in this section; and more 
especially so, when we find no other mention made of fiduciary 
debts, throughout the whole law, except what is found in the fourth 
section, in these words — “ nor any person who, after the passing 
of this act, shall apply trust funds to his own use.” 

Upen the subject of preferred debts the act is clear and explicit ; 
no room is left for doubt ; no necessity for argumentative construc- 
tion is imposed. ‘The act expressly declares “ that debts due to the 
United States, debts due to persons, who by the laws of the 
United States, have a preference in consequence of having paid 


moneys as the bankrupt’s sureties, which shall be first paid out of 


assets ; and any person, who shall have performed any labor, as 
an operative, in the service of any bankrupt, shall be entitled to 
receive the full amount of the wages due to him for such labor, 
not exceeding twenty-five dollars, provided that such labor shall 
have been performed within six months next before the bankruptcy 
of his employer.”’ There certainly was as much necessity, it would 
seem, for declaring in express terms, what debts should not be dis- 
charged, as what debts should first be paid out of the assets. 

This section speaking only of the persons who may be decreed 
bankrupts, and standing alone, giving no benefit or relief to the debtor, 
it becomes us to turn our attention to that part of the law, which 
gives the discharge and declares the effect of it. By the fourth sec- 
tion it is enacted “ that every bankrupt, who shall bona fide surren- 
der all his property, and rights of property, with the exception 
before mentioned (necessary household furniture, &c., not exceed- 
ing three hundred dollars) for the benefit of his creditors (not par- 
ticular ones) and shall fully comply with and obey all the orders 
and directions which may from time to time be passed by the 















or’ tae 











+ 








ee ee 


FIDUCIARY DEBTS IN BANKRUPTCY. 343 


proper court, and shall otherwise conform to all the other requisi- 
tions of this act, shal! (unless a majority in number and value of 
his creditors who have proved their debts shall file their written 
dissent thereto) be entitled tora full discharge from au his debts to 
be decreed and allowed by the court, which has declared him a 
bankrupt, and a certificate thereof granted to him by such court 
accordingly, upon his petition filed for such purpose.” 

Now we say, here is where the law first gives a discharge, and it 
is “a full discharge from all his debts.” Lf fiduciary debts were 
intended to be excepted, here was the place, or at least a very 
appropriate one, tomake the exception. 

How easy was it for the legislature to have said —*“ shall be 
entitled to a full discharge from all his debts,’’ except such as 
“have been created in consequence of a defaleation as a public 
oflicer ; or as executor, administrator, guardian or trustee, or 
while acting in any other fiduciary capacity.” If they indeed 
conceived “the design of putting strong marks of distinction and 
reprobation upon official and fiduciary defalcations we (cannot) 
see’? why they did not signify that intention by strong reprobatory 
terms. 

If the law be construed, as we contend the language and spirit 
justify, then by taking the /effer for our guide, we have no doubt 
or difficulty as toits meaning. ‘The rules of construction, as laid 
down in Bacon’s Abridgment, title ‘ statute,” favors our con- 
struction. ‘* Where words in a statute are express, plain and clear, 
the words ought to be understood according to their genuine and 
natural signification and import, unless by such exposition a con- 
tradiction or inconsistency would arise in the statute, by reason of 
some subsequent clause, from whence it might be inferred that the 
intent of the parliament was otherwise. And this holds with re- 
spect to penal as well as other acts.” 

“Where the law is plain and unambiguous, whether it be ex- 
pressed in general or limited terms, the legislature should be intend- 
ed to mean what they have plainly expressed, and consequently no 
room is left for construction.” 

The language of the act (“shall be entitled to a full discharge 
from ail his debts’’) is “ plain and unambiguous” and ex vi termini 
includes fiduciary debts ; and “ the legislature should be intended 
to mean what they have plainly expressed.” 

When the law requires, as a condition precedent to a discharge 
and certificate, “‘a bona fide surrender of all (the “ bankrupt’s) 
property and rights of property,” it is careful to guard against the 
effect of general terms, which would go to stripping him of even 
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the few necessaries of life, and qualifies and restricts them by the 
words — “ with the exception beforementioned.” 

A captious or fallacious reasoner might reply that the words 
“all his debts”? means all such debts as may be extinguished by 
the discharge ; but that a fiduciary debt cannot be so extinguished. 
Our answer would be, in the language of the logician, “that is a 
petitio principii, a begging of the question; which is, whether a 
fiduciary debt is not discharged and extinguished. 

But again; this fourth section provides further, and in these 
words — “ and such discharge and certificate, when duly granted, 
shall in all courts of justice be deemed a full and complete discharge 
of all debts, contracts and other engagements of such bankrupt, 
which are provable under this act.” Can language be fuller or 
more explicit? No exception is here made of fiduciary debts; but 
*‘ all debts, contracts and other engagements” are fully and com- 
pletely discharged. It really would seem as if the legislature pointed 
expressly to fiduciary debts, when they adopt such a series of 
synonyms. 

Again: — “Such discharge and certificate when duly granted, 
shall, in all courts of justice, be deemed a full and complete dis- 
charge of all debts, contracts and other engagements, of such bank- 
rupt, which are provas.e under this act.” 

Is a fiduciary debt provable under this act? Mr. Justice Story 
gives it as his opinion, in the same case, that it is; and his reason- 
ing is conclusive upon this point. He says, —‘ The other con- 
clusion,” (namely, that fiduciary debts are provable under the pro- 
ceedings in bankruptcy) “ I deduce from the general language of 
the act, which enables ‘ all creditors to come in and prove their 
debts and claims,’ — and a fiduciary creditor is as much within this 
language as any other creditor.” May not the same conclusion, 
with like propriety, be drawn from the “ general language of the 
act,” namely, “ all debts, contracts, and other engagements,” and 
is not a fiduciary debt, “‘as much within this language as any 
other” debt? Can there be any doubt, then, but that fiduciary 
debts are as much extinguished by the discharge and certificate, as 
any other debt ? 

As a fiduciary debt is provable under this act, and as a discharge 
and certificate is an extinguishment of all debts, which are prova- 
ble under this act, the conclusion is irresistible that a fiduciary 
debt is as much extinguished as any other. 

Again: The statute further declares that the said certificate 
shall be and may be pleaded as a full and complete bar to all suits 
brought (and to be brought) in any court of judicature whatever.” 
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Here, again, is the sweeping language of the law — “ all suits” — 
and surely a suit for a fiduciary debt “is as much within this 
language as any other” suit — hence a certificate “ shall be and 
may be pleaded as 4 full and complete bar to all suits brought in 
any court of judicature whatever” for fiduciary debts. 

If the construction we contend for be given, then none of the 
difficulties can arise, which it appears to us are created by the con- 
struction and opinion of Mr. Justice Story. 

Upon a voluntary application, a list of creditors is required to be 
made out and attached to the petition filed, and also a specifica- 
tion of the “ amount due to each.” This language is general also ; 
no particular creditors are mentioned, but a//, without exception, 
are required to be scheduled. ‘The applicant is also bound to 
swear or aflirm that be is “ unable to meet his debts and engage- 
ments.” Why require this general statement of all debts, &c. and 
the oath or aflirmation also, if certain debts are excluded from the 
operation of the act ? 

Again; If such debts are to be excluded from the operation of 
the act in any particular, where is the rule of construction, which 
shall not exclude them from the operation of the act in all particu- 
lars? The act itself makes no such exception. 

There would arise also this unfortunate and unjust position to a 
fiduciary creditor. This debt is excluded from the operation of 
the act, so far as not to be extinguished by the discharge and cer- 
tificate ; and that rule of construction, which would justify its being 
excluded to one intent, would require it to be excluded to every in- 
tent. 'Then the fiduciary creditor would not be entitled to a divi- 
dend out of the assets ; but has only the poor consolation of looking 
to the future earnings of the bankrupt, which consolation would be 
rendered doubly poor, if perchance the applicant, as is sometimes 
the case, should only be decreed a bankrupt, and not discharged. 

Another difficulty would arise as to the form of the discharge 
and certificate, if fiduciary debts are not extinguished. Mr. Justice 
Story has perceived this difficulty, but gives it as his opinion that 
it ought to be in the general form, for two reasons. He says, 
in the first place no other form is contemplated by the provisions 
of the act, and especially by the fourth section, which is pointed to 
this very matter. The language of the section is, that the bankrupt 
shall ‘be entitled to a full discharge from all his debts to be de- 
creed and allowed by the court, which has declared him a bank- 
rupt, and a certificate granted to him by such court accordingly, 
upon his petition filed for such purpose ;’ and again —‘ and such 
discharge and certificate, when duly granted, shall in all courts of 
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justice be deemed a full and complete discharge of all debts, con- 
tracts and other engagements of such bankrupt, which are provable 
under this act.’ Now it seems to me dilhicult to perceive that any 
other form than that of a general discharge and certificate is re- 
quired, or justified, or allowed by this language.” 

“Tn the next place there is no necessity to except fiduciary debts 
from the general terms of the discharge and certificate ; for if they 
are by implication excepted from the operation of the act, where 
the fiduciary creditor does not elect to come in and prove his debt, 
and take a dividend under the proceedings, it is plain that the 
terms of the discharge and certificate, however general, cannot 
vary or control his rights, and that his debt will not be barred or 
extinguished thereby; but he may, if the discharge and certificate 
are pleaded to any suit for his debt, reply the fact, that it is a fidu- 
ciary debt.” 

But will such an answer be allowed? Does the act in ¢erms or 
in spirit allow it? If it do not in terms, or if in terms it forbids it, 
scarcely will the spirit of the act be found to warrant it. 

The act expressly says “that such discharge and certificate, 
when duly granted, shall be and may be pleaded, as a full and 
complete bar to all suits brought in any court of judicature what- 
ever, and the same shall be conclusive evidence of itself in favor of 
such bankrupt, waless the same shall be impeached for some fraud 
or wilful concealment by him of his property or rights, contrary to 
the provisions of this act, on prior reasonable notice, specifying in 
writing such fraud or concealment.” 

First. ‘It isa full and complete bar to all suits” and is “ con- 
clusive evidence of itself in favor of such bankrupt” to support the 
plea in bar, and cannot be “ impeached,” that is, cannot be ques- 
tioned, as to its being a full and complete bar to any suit whatever, 
whether for a fiduciary debt or otherwise, except for “ fraud or 
wilful concealment by the bankrupt of his property or rights of 
property.”” Where, then, is the authority to question the declared 
effect of a discharge and certificate, when pleaded in any suit, by 
replying ‘the fact, that it is a fiduciary debt?” What “ fraud or 
concealment” can be given notice of in writing under such a repli- 
cation? The terms, nay the very spirit, of the act, seems to pro- 
claim “ full and complete” freedom to the unfortunate, and there- 
fore oppressed debtor. 

The fact that “no other form (than a general one) is contem- 
plated by the act, and especially by the fourth section, which is 
pointed to this very matter,” is certainly an additional reason and 
argument, in favor of the extinguishment of fiduciary debts, by a 
discharge and certificate. 
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In view, then, of the whole law, of its terms, general language, 
and apparent spirit, we submit whether there is not strong reason 
to believe, that it was the intention of the legislature to discharge 
fiduciary debts, as well as all others, and whether a discharge and 
certificate is not, as to them, as “full and complete a bar,” as to 
any debt whatsoever. 


Recent American Decisions. 


Circuit Court of the United States, Maine, October Term, 1843, at 
Portland. In Bankruptcy. 


Mircreti, assiGNeE or Ropes, v. WINSLOW AND OTHERS. 
3 >] 


Assignees in bankruptcy, except in cases of fraud, take only such rights and in- 
terests as the bankrupt himself had, and could himself claim and assert at the 
time of his bankruptey ; and they are affected with all the equities, which would 
affect the bankrupt himself, if he were asserting those rights and interests. 

To make a grant or assignment valid at law, the thing which is the subject of it, 
must have an existence, actual or potential, at the time of such grant or as- 
signment ; a mere possibility is not assignable. 

But courts of equity support assignments, not only of choses in action, but of 
contingent interests and expectations, and also of things which have no present 
actual potential existence, but rest in mere possibility only. 

Where a mortgage or a lien is created on chattels by contract, it is competent for 
the parties to agree, that the possession and use thereof shall be retained by the 
mortgagor until the breach of the condition, or by the debtor until the creditor 
shall assert his rights against it as a security for the debt. 

A and B being engaged, in 1839, in the manufacture of cutlery, borrowed of C 
a sum of money, payable in four years, with interest semi-annually, and on the 
same day gave him a deed of all the machinery in their manufactory with all the 
tools and implements of every kind thereunto belonging and appertaining, 
together with all the tools and machinery for the use of the said manufac- 
tory, which they might at any time purchase for four years from that date, 
and also all the stock which they might manufacture or purchase during the said 
four years. On the 26th of August, 1842, A-and B filed their petition to be 
declared bankrupts, and subsequently were so declared, and an assignee was 
appointed. On July 16, the agent of C took possession, for breach of the con- 
ditions of the mortgage, of the property, including the machinery, &c., which 
were in the possession of the factory when the mortgage was made, and also 
machinery, tools and stock in trade, which had been made and purchased after 
the execution of the mortgage. On petition of the assignee in bankrupicy of 
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348 RECENT AMERICAN DECISIONS. 


A and B for an order of court authorizing him to take possession, it was 


held ; — 


1, That the mortgage and the possession taken on July 16, 1842, constituted such 
a lien in favor of the mortgagee to the property acquired subsequent to the time 
of executing the mortgage, as is protected under the provision in the second 
section of the bankrupt act. 


2. That such stipulations in a mortgage, in regard to property subsequently ac- 
quired, protect such property from other creditors of the mortgagor. 


3. As to the effect at law of such stipulations, in a controversy between a first 
and second mortgagee, as to property acquired and in esse after the execution 
of the first mortgage and before the execution of the second, both the mort- 
gages being bona fide purchasers for a valuable consideration, and the second 
mortgagee having no notice of the prior incumbrance, — quere. 


Tus was a petition of Mitchell, assignee of George and David N. 
Ropes, praying for an order of court authorizing him to take pos- 
session of certain property in the possession of Neal Dow, one of 
the respondents, and alleged to belong to the estate of the bank- 
rupts. ‘The facts were these; in 1839, the Messrs. Ropes were 
engaged in the manufacture of cutlery in Westbrook, and on the 
first of December of that year, borrowed of Jeremiah Winslow, 
of Havre, in the kingdom of France, $15,000, payable in four 
years, with interest semi-annually, and on the same day made and 
executed a deed, conveying to Winslow “ all and singular all the 
machinery of every kind, which is in and belonging to our cutlery 
manufactory at Saccarappa, in Westbrook, with all the tools and 
implements of every kind thereunto belonging and appertaining, 
together with all the tools and machinery for the use of said manu- 
factory, which we may at any time purchase for four years from 
this date, and also all the stock which we may manufacture or pur- 
chase during said four years. ‘To have and to hold, &c. &ce.,” 
(with covenants of title and warranty, &c.) “ Provided, never- 
theless, that if the Ropeses paid to Winslow, within four years, the 
principal sum borrowed, with interest, semi-annually, then the deed, 
with certain notes of hand given to secure the same, to be void. Pro- 
vided, also, until default of or in the payment of said sums of money, 
or of some part thereof, or of the interest therefor, contrary to the true 
intent and meaning of the preceding proviso, it shall and may be law- 
ful to and for the said George and David N. Ropes, their heirs and 
assigns, quietly and peaceably, to hold and enjoy, all and singular 
the premises hereby granted, and to secure and take the rents and 
profits therefor, to and for their own use and benefit, without denial 
or interruption of or by the said Jeremiah, his heirs or assigns, or 
any other person or persons claiming by or under him.” This deed 
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was duly recorded in the records of the town of Westbrook, pur- 
suant to the provision of the law of the state. On the 12th of July, 
1842, the bankrupts stopped payment, and on the 26th of August, 
filed their petition to take the benefit of the bankrupt law, and were 
duly declared bankrupts by a decree of the court, October 25, 1542. 
On the 16th of July, 1842, the interest on the notes being in arrear 
and unpaid, Nathan Winslow, as the agent of Jeremiah, who was 
then absent from the country, took possession of the property, and 
on the of October, before the filing of the petition of the 
assignee of the Ropeses, sold the property to Neal Dow. 

The bankrupts continued their business up to the 12th of July 
last, when they stopped payment, and in the property on hand on 
the 16th of July, when the agent of Winslow took possession, for 
breach of the conditions of the mortgage, was included the ma- 
chinery and tools which were in the factory, and in pessession of 
the bankrupts when the deed was executed, and, also, other ma- 
chinery, tools, and stock in trade, which had been made and pur- 
chased after the execution of the deed. 

The case came on to be heard in the district court, on a petition 
and answer, and a district judge ordered the following questions, 
arising on the facts stated in the petition and answer to be adjourned 
into the circuit court for a final decision. 

1. Whether the deed of mortgage executed by George and 
David N. Ropes, on the first of December, 1839, together with 
possession, taken July 16, 1542, by N. Winslow as agent of Jere- 
miah Winslow, created such a lien in favor of the mortgagee, on 
the machinery, tools and stock in trade, acquired by the mortgagors, 
either by purchase or otherwise, and put into the factory subsequent 
to the time of executing the mortgage deed, as is protected under 
the proviso in the second section of the bankrupt law. 

2. Whether, admitting, that as between the mortgagor and mort- 
gagee, the stipulations of the contract might be a good and sufli- 
cient authority for the mortgagee to take possession of, and apply 
the subsequently acquired machinery, tools and stock, to the pay- 
ment of the debt, such stipulations in a deed of mortgage do pro- 
tect such property from other creditors of the mortgagor. 

The case was argued, at this term, by Preble for the assignee and 
by Fox for the respondent. 

Preble, after citing and relying upon Goodenow, administrator, v. 
Dunn, administratrix, decided by the supreme court of Maine, and 
not yet reported, and upon Winslow v. The Merchants Insurance 
Company, decided by the supreme court of Massachusetts, and not 
yet reported, [since reported in 4 Metcalf, 306], but of both of which 
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manuscript copies were produced, referred to the cases of Sumner 
v. Hamlet, (12 Pick. R. 76) and Macomber v. Parker, (14 Pick. R. 
497), and Leslie v. Guthrie, (1 Bing. New Cas. 697) ; and con- 
tended, that they were all distinguishable from the present case. 
In Sumner v. Hamlet, the goods were in esse, and were selected 
and set apart, as security for the creditor. In Macomber vy. Parker, 
the lessees, the creditors, were in possession of the brick-yard, 
where the bricks were made, and held by them as security for ad- 
vances made by their debtor, who was employed to make and sell 
the bricks upon certain terms, and to account for the proceeds to 
the creditors. In Leslie v. Guthrie, the assigament was of the 
freight for a then contemplated voyage of the ship, and was in the 
course of being earned. But it was clear, that the freight of a ship 
could not be permanently and indefinitely separated from the ship 
itself. Robinson v. Macdonnell, (5 Maule & Selw. 228). 

The present case is diflerent from all these cases. Here the 
mortgage is not only for property now én esse, but of future proper- 
ty, which should come into the factory for four years, and the pre- 
sent and future stock purchased for the factory, within the same 
period. Yet the mortgagors were to hold and enjoy all the mort- 
gaged premises, and to take the rents and profits thereof, present 
and future, for their own use and benefit, until there should be a 
breach of the condition. ‘This gave the mortgagors a complete 
power and dominion over the whole mortgaged property, and is 
inconsistent with the assumed rights of the mortgagee, and cannot, 
in point of law, be valid. How can the mortgagee have a right to 
the manufactured stock, when the mortgagors have full right to sell 
it, from time to time, for their own use? Even if stipulations of 
this sort were valid between the parties, they could not be binding 
as to creditors, and certainly not in bankruptcy against the as- 
signee. It would be against the policy of the bankrupt act to give 
effect to such transactions. ‘The mortgage may be good as to the 
machinery and stock, existing at the time of its execution, but not 
as to future stock or future machinery. 

Fox, for the respondent, argued, that the assignment was valid 
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of 1841, ch. 9. (2.) Whether, admitting the stipulations of the 
mortgage, might, as against the mortgagor, be a good and sutiicient 
authority to the mortgagee to take possession of, and apply the 
subsequently acquired machinery, tools and stock, to the payment 
of the debt due to him, the mortgage is good, so as to protect the 
property against the claims of the other creditors of the bankrupts. 

The proviso of the bankrupt act, above alluded to, is in the fol- 
lowing words. ‘ And provided, also, that nothing in this act con- 
tained, shall be construed to annul, destroy or impair any lawful 
rights of married women, or any liens, mortgages or other securi- 
ties on property, real or personal, which may be valid by the laws 
of the states respectively, and which are not inconsistent with the 
provisions of the second and fifth sections of this act.” lam not 
aware, that the present mortgage has been contended to be incon- 
sistent with anything contained in any section of the act. It was 
executed long before the bankrupt act was in existence ; and there 
is no pretence to say, that it is designedly fraudulent, or that the 
mortgagee has waived any of his rights under the mortgage. 

The present is a mortgage of personal property, and has been 
duly recorded, according to the act of 1539, ch. 390, of the state 
of Maine, (which is substantially in the same language as the act 
of Massachusetts on the same subject), and no objection arises on 
this head. The question, therefore, in eflect, resolves itself into 
this, whether the mortgage, quoad future machinery, tools, and stock 
in trade, is a valid mortgage or lien, by the laws of the state of 
Maine, as between the parties themselves, and also as between the 
mortgagee and the creditors of the mortgagors. If it be valid, 
either at law or in equity, (it is wholly immaterial which) then the 
decision must be in favor of the respondent ; otherwise, it must be 
in favor of the assignee. 

It is material here to state, that the present is not a controversy 
between a first and second mortgagee, as to property acquired and 
in esse after the execution of the first mortgage, and before the 
time of the execution of the second mortgage, both the mortgagees 
being bona fide purchasers for a valuable consideration, and the 
second mortgagee having no notice of the prior incumbrance. 
That might, at law, present a very diflerent question, and is pre- 
cisely that which is understood to have been decided in the case of 
Winslow v. The Merchants Insurance Company, in Massachusetts. 
Neither is this a controversy between a mortgagee of a thing in 
building, (as, for example, a ship in building) before it is com- 
pleted, and a subsequent attaching creditor, or a subsequent pur- 
chaser, after it was completed, which seems to have been the 
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important point in Goodenow, administrator, v. Dunn, administratrix, 
and Burney v. Amee, (8 Pick. R. 236), and which might also, at law, 
admit of very different considerations. ‘The present is a question 
between the assignee of a bankrupt, acting for the benefit of all 
the creditors, and the mortgagee, claiming title under his mortgage ; 
and it arises upon a petition, partaking of the character of a sum- 
mary proceeding in equity, and not in a suit at the common law, or 
governed by its principles. Now, it is most material to bear in 
mind, under this aspect of the case, that it is a well-established 
doctrine, that (except in cases of fraud) assignees in bankruptcy 
take only such rights and interests as the bankrupt himself had, 
and could himself claim and assert at the time of his bankruptcy ; 
and, consequently, they are aflected with all the equities, which 
would atiect the bankrupt himself, if he were asserting those rights 
and interests, ‘This was expressly laid down by Lord Hardwicke 
in Brown v. Heathcote, (1 Atkyns R. 160, 162), where he said ; 
“The ground, that the court go upon, is this, that assignees of bank- 
rupts, though they are trustees for the creditors, yet stand in the 
place of the bankrupt, and they can take in no better manner than 
he could. ‘Therefore, assignments of choses in action for a valu- 
able consideration, have been held good against such assignees.” 
‘The same doctrine was recognised by his Lordship, in Jewson v. 
Morlson, (2 Atk. 417, 420). Sir William Grant, (Master of the 
Rolls), in Mitford vy. Mitford, (9 Ves. 87, 100), said; “TI have 
always understood the assignments from the commissioners, like 
any other assignment by operation of law, passed his (the bank- 
rupt’s) rights, precisely in the same plight and condition as he pos- 
sessed them. ‘ Even where a complete title vests in them, and 
there is no notice of any equity affecting, they take subject to what- 
ever equity the bankrupt was liable to.” This shows, that they 
are not considered purchasers for a valuable consideration, in the 
proper sense of the words. Indeed, a distinction has been con- 
stantly taken between them and a particular assignee for a valuable 
consideration ; and the former are placed in the same class, as 
voluntary assignees and personal representatives.”’ ‘The same doc- 
trine was held by Lord Thurlow in MWorrall v. Marlar, reported in 
Mr. Cox’s note to 1 Peere Will. R. 459. It has ever since been 
firmly adhered to ;+ and has been fully recognised at law, in cases 
of bankruptey.’ 
' See Parker & Blanchard v. Muggeredge, (5 Law Reporter, 35S) ; 1 Cooke Bank. 
Law, ch. 7, § 2, p. 267 to p 270, 4th edit. 1799; 1 Deacon on Bank. Laws, ch. 10, 
§ 3, p. 320, 321, edit. 1827 ; 2 Story on Eq. Jurisp. § 1229, § 1411. 

* Lord Chief Justice Willes, in Scott v. Surman, (Willes R. 402), and the report- 
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It may be admitted to be true, what, indeed, seems to be the 
result of the authorities cited at the bar, as well as of others equally 
entitled to respect, that to make a grant or assignment valid at law, 
the thing, which is the subject of it, must have an existence, tend 
or potential, at the time of such grant or assignment; and that a 
mere possibility is not assignable ;* although, perhaps, the doctrine 
may require some qualifications under special circumstances, as for 
example, in cases of the assignment of freight, in the course of 
earning at the time of the assignment, as is chown in the case of 
Leslie v. Guthrie, (1 Bing. New Cas. 697, 708, 709). But this 
admission will carry us but a very little way in the present case. 
For here the true question is, not whether the assignment of the 
property to be acquired in futuro, is good at law, but whether it is 
good in equity ; for if it be, then, independently of any fraud, (which 
is not pretended,) as the assignee can take only what the bankrupt 
had a title to, subject to all equities, it follows, as a matter of course, 
that the petitioner (the assignee) has no claim, on which he can 
found himself for relief under his petition. So that the question 
is, in reality, narrowed down to the mere consideration of, whether 
the present mortgage as to the future machinery, tools, and stock 
in trade, to be put into the factory, (for there is no controversy as 
to those in esse at the time of the assignment), is valid or not against 
the mortgagor. 

Upon the best consideration, which I am able to give the subject, 
I think it is good and valid. Courts of equity do not, like courts 
of law, confine themselves to the giving of effect to assignments of 
rights and interests, which are absolutely fixed and in esse. On the 
contrary, they support assignments, not only of choses in action but 
of contingent interests and expectancies, and also of things, which 
have no present actual or potential existence, but rest in mere pos- 
sibility only. In respect to the latter, it is true, that the assignment 
can have no positive operation to transfer, in presenti, property in 
things not in esse; but it operates by way of present contract to 
take eflect-and attach to the things assigned, when and as soon as 
they come in esse; and it may be enforced as such a contract in 
rem, in equity. Lord Hardwicke, in Wright v. Wright, (1 Ves. 


er’s note; Gladstone v. Hadwen, (1 M. & Selw. 517, 526); Com. Dig. Bankrupt 
D. 19; vee v. Guthrie, (1 Bing. New Cas. 697) ; Carvalho v. Burn, (4 Barn. & 
Adolp. 382, 393; Meyer v. Sharpe, (5 Taunt. R. 74) ; Simond v. Hibbert, (1 Russ. 
& Mylne, 721 ). 

* Wood & Foster’s Case, (1 Leon. R. 42); Grantham v. Hawley, (Hob. R. 132) ; 
Robinson v. Macdonnell, (5 Maule & Selw. 228); Com. Dig. Assignment, c. 3, 
Grant, D. 
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R. 409, 411,) expressly recognised this doctrine; and said, that 
an assignment of a contingent interest or possibility of an inherit- 
ance was equally allowable with an assignment of a possibility of a 
personal thing or chattel real. And he added, * An assignment 
always operates by way of agreement or contract, amounting, in 
the consideration of this court, to this, that one agrees with another 
to transfer, and make good that right or interest, which is made 
good here by way of agreement.” In the very case, then, before 
him he admitted, that the assignor had no immediate claim or de- 
mand, but a mere possibility in the property assigned, and that it 
was well assigned by the word “ claim,” which well described it in 
presenti and in futuro. He also relied on the case of Beckley v. 
Newland, (2 P. Will. 182,) which (he said) was an agreement on 
marriage to settle all such lands as came to the party by descent or 
otherwise from his father; and it was carried into effect by the 
court, notwithstanding an expectancy of an heir at law is less than 
a possibility ;' and Hobson vy. Trevor, (2 P. Will. R. 191,) was fully 
to the same effect. In Carleton v. Leighton, (3 Meriv. R. 667,) 
Lord Eldon is said to have held, that the expectancy of an heir 
presumptive or apparent was not an interest or possibility, nor was 
‘apable of being made the subject of assignment or contract. But 
there is some reason to doubt the accuracy of the language as to 
assignment or contract; for he is reported immediately to have 
added, that the cases cited (referring to the cases of Beckley v. New- 
land, and Hobson vy. Trevor,) were cases of covenant to settle or 
assign property, which should fall to the covenantor; where the 
interest, which passed by the covenant, was not an interest in the 
land, but a right under the contract. This is strictly true, but still 
the contract was obligatory and suflicient to enforce a specific per- 
formance thereof. In the case of Carleton y. Leighton, the sole 
question was, whether the mere expectancy of an heir, who became 
bankrupt, passed by the assignment of the commissioners. Lord 
Eldon held, that it did not; for it was not an interest or even a 
possibility in the land. It seems clear, that the language of Lord 
Eldon ought to receive some modification from other language used 
by him on other occasions. ‘Thus, in Lord Dursley v. Fitzhardinge, 


' The case of Beckley v. Newland, (2 P. Will. 1$2,) was not exactly as stated by 
Lord Hardwicke. But it was an agreement between two survivors, who had mar- 
ried two sisters, to divide equally between them whatever should be left to them 
by the father of their wives. But the principle was the same. — The case of Hobson 
v. Trevor, (2 P. Will. 191,) was that probably in Lord Hardwicke’s mind. See also 
2 Story Eq. Jurisp. $1040 b. and note. 
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(6 Ves. 260, 261,) he expressly admitted, that an heir or the next 
of kin might enter into contracts with respect to their expectations 
and possibilities, the evidence upon which they might perpetuate ; 
for the law would frame an interest in respect of the contract. 
Again, In Re the Ship Warre, (8 Price R. 269, note,) in reference to 
the doctrine of Lord Ellenborough in Robinson v. Macdonnell, (5 
M. & Selw. 228,) Lord Eldon said, that he should find it extremely 
difficult to say, that the freight of a future voyage might not become 
the subject of an equitable agreement, as well as a first intended 
non-existing voyage, if the eflect of the assignment were not to 
separate the freight and earnings forever from the ship itself, but 
only to separate it for the temporary purpose of securing a debt, 
and operating only upon that separation of title, till that debt should 
be paid. Again, in Curtis vy. Auber, (1 Jacob & Walk. 506, 512,) 
where an assignment was made of the present and future earnings 
of a ship, Lord Eldon supported it, and said; * Ia one case I think 
it was held, that although you might assign the wool then growing 
on the backs of the sheep, you could not assign the future fleeces.' 
But still it was a good equitable assignment, and rendered the 
future earnings liable in equity.” 

The same doctrine was maintained by Mr. Vice Chancellor Shad- 
well in Douglas vy. Russell, (4 Simons, R. 524); and his decree 
was afterwards aflirmed by the Lord Chancellor, (1 Mylne & Keen, 
R. 488,) upon appeal, as to an assignment of freight earned and to 
be earned on an outward and homeward voyage, then about to be 
undertaken. And it was acted upon and supported in a like assign- 
ment of freight to be earned on a particular voyage in the case of 
Leslie vy. Guthrie, (1 Bing. New Case, 697, 708, 709,) where the 
whole subject was argued at large in a suit of the assignees under a 
bankruptcy. 

But the latest case, and certainly one of the most important and 
satisfactory in its reasoning, as well as its conclusion, is that of 
Langton vy. Horton, (1 Hare, Rep. 549,) before Mr. Vice Chancellor 
Wigram. There a deed of assignment by way of mortgage was 
made of a whale ship and her tackle and appurtenances, and all oil 
and head matter and other cargo, which might be caught and brought 
home in the ship on and from her then present voyage; and the 
question arose between an execution creditor of the assignor, and 
the assignee, whether the assignment was good as to the future 


' See Grantham v. Hawley, (Hobart’s Rep. 132). See 1 Madd. Ch. Pract. 549, 
2d edit. 
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cargo obtained in the voyage after the assignment. The learned 
Vice Chancellor decided that it was. Upon that occasion he said ; 
‘Ts it true, then, that a subject to be acquired after the date of a 
contract cannot, in equity, be claimed by a purchaser for value un- 
der that contract? It is impossible to doubt, for some purposes at 
least, that, by contract, an interest in a thing not in existence at the 
time of the contract may, in equity, become the property of a pur- 
chaser for value. ‘The course to be taken by such purchaser to 
perfect his title, I do not now advert to; but cases recognising the 
general proposition are of common occurrence. A tenant, for ex- 
ample, contracts that particular things, which shall be on the pro- 
perty when the term of his occupation expires, shall be the property 
of the lessor at a certain price, or at a price to be determined in a 
certain manner. ‘This, in fact, is a contract to sell property not 
then belonging to the vendor, and a court of equity will enforce 
such contracts, where they are founded on valuable consideration, 
and justice requires that the contract should be specitically per- 
formed. ‘I'he same doctrine is applied in important cases of con- 
tracts relating to mines, where the lessee has agreed to leave 
engines and machinery not annexed to the freehold which shall be 
on the property at the expiration of the lease, to be paid for at a 
valuation. ‘lhe contract applies, in terms, to implements which 
shall be there at the time specified; and here neither construction 
nor decision has confined it to those articles which were on the 
property at the time the lease was granted. But it is not necessary 
that I should refer to such cases as these; for Lord Eldon, in the 
case of the ship Warre, (8 Price, 269, n.), and in Curtis y. Auber, 
(1 J. & W. 526,) has decided all that is necessary to dispose of 
the present argument. Admitting that those cases are not specifi- 
cally, and in terms, like the principal case, they are not of the less 
authority for the present purpose; for they remove the dithculty 
which has been raised in argument, and decide that non-existing 
property may be the subject of valid assignment. I will suppose 
the case of the owner of a ship, which is going out in ballast, pro- 
posing to borrow of another party a sum of 5000/. to pay the crew 
and furnish an outfit; and agreeing that, in consideration of the 
loan, the homeward cargo should be consigned to the party ad- 
vancing the money. It cannot reasonably be denied, in the face of 
the authorities I have just referred to, that a court of equity, upon 
a contract so framed, would hold that the party advancing the 
money was, as against the owner, entitled to claim the homeward 
cargo. And if a party may contract for the consigument of a 
homeward cargo, I cannot see why he may not contract with the 
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owner of a ship engaged in the South Sea fisheries, that the fruit of 
the voyage, —the whales taken, or the oil obtained, —shall be his 
security for the amount of his advances. I cannot, without going 
in opposition to many authorities which have been cited, throw 
any doubt upon the point, that Birnie, the contracting party, would 
be bound by the assignment to the plaintiffs.” 

Now, it seems to me, that this reasoning is exceedingly cogent 
and striking ; and it stands upon grounds entirely satisfactory and 
conclusive upon the whole subject. What, then, is there to dis- 
tinguish the case before the court from this reasoning? I confess 
myself unable to perceive any. It seems to me a clear result of 
all the authorities, that wherever the parties, by their contract, 
intend to create a positive lien or charge, either upon real or upon 
personal property, whether then owned by the assignor or con- 
tractor, or not, or if personal property, whether it is then in esse 
or not, it attaches in equity as a lien or charge upon the particular 
property, as soon as the assignor or contractor acquires a title 
thereto, against the latter, and all persons asserting a claim there- 
to, under him, either voluntarily or with notice, or in bankruptey.' 

But, then, it is argued, that here the possession of the property 
was during the whole period of four years to remain in the mort- 
gagors, and they were to take the rents and profits thereof for their 
own benefit. Nay, that they had the power to dispose of the stock 
in trade and the other property by sale, and thus they acquired and 
retained the full dominion over the same during that period ; which 
is inconsistent with the nature and objects of such a mortgage, and 
against the policy of the law. In short, that as to creditors, it 
operates a virtual constructive fraud upon their rights. As to the 
possession and use of the property, and taking the rents and profits 
thereof, there is nothing in that part of the objection, which will 
invalidate the mortgage. Nothing is more common in mortgages 
of real estate than an agreement, that the mortgagor shall take 
the rents and profits until breach of the condition thereof. And as 
to chattels, there is as little question that where a mortgage or a 
lien is created on chattels by contract, it is entirely competent for 
the parties to agree, that the possession and use thereof shall be 
retained by the mortgagor until the breach of the condition, or by 
the debtor until the creditor shall assert his rights against it as a 





' See 2 Story on Eq. Jurisp. § 1231, and the authorities there cited ; Cross on 
Liens, ch. 12, p. 187, ISS, 101, 192; Preeble v. Boghurst, (1 Swanst. R. 309) ; Neede 
ham v. Smith, (4 Russ. R. 315); Randall v. Willis, (6 Ves. R. 262, 274, 275) ; Si- 
mond v. Hibbart, (1 Russ. & Mylne, R. 719.) 
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security for the debt. Even in cases of bankruptey, a qualified 
possession of the property by the debtor, will not oust the creditor 
of his rights, as leaving the property in the order and disposition of 
the debtor under the statute of 21 Jac. 1, ch. 19, $ 10, § 11, or the 
statute of 6 Geo. 4, ch. 16, §¢ 72. That was expressly held in 
Crowfoot v. London Dock Company, (2 Cromp. & Mees. 637), 
where the possession of the debtor was not exclusive, but was 
mixed up with that of the creditor, the property (steam engines and 
other apparatus), being employed by the debtor in operations, con- 
ducted by the company, the possession of the debtor being in pur- 
suance of an arrangement, under which he had a right of user for 
the purposes of the contract. The case of Hawthorn v. Newcastle 
and North Shields Railway Company, reported in Cross on Lien, 
Appendix, 408, carried the doctrine a step farther ; and decided, 
that a covenant in a contract to build a bridge for the company, 
made by the builders, that the company should have a lien upon 
the machines, implements, and materials of the builders, in or 
upon the land or grounds where the bridge was to be built, as a 
security for the completion of the works, was good in favor of the 
company ; in the case of the bankruptcy of the builders, as a lien, 
in the nature of a shifting lien, upon such materials as happened 
for the time being to lie upon the actual line of the railway, or upon 
the adjacent land in possession of the company. Under the statute 
of Maine, for the recording of mortgages of personal property, 
(Act of 1839, ch. 390,) where the mortgage is recorded, it is 
valid, without possession of the property mortgaged being delivered 
to the mortgagee; and a stipulation that it shall remain in posses- 
sion of the mortgagor until breach of the condition has been upheld 
as within the true spirit and intendment of the act.' 

Then, as to the supposed right of sale, of the stock in trade and 
other mortgaged property. Admitting it to exist, and to be fairly 
deducible from the language of the instrument, (which certainly is 
not a strained construction of its apparent object and intent), that 
right, conceded by the mortgagee, is not inconsistent with the valid- 
ity of the mortgage ; for still the proceeds, or other equivalent 
property may be substituted for it, and if the parties consent to such 


an arrangement, there seems no legal objection to it. ‘The case of 


Abbott vy. Goodwin, (20 Maine Rep. 408; 2 Appl. & Shep. 408), 
manifestly proceeds upon this ground. In that case, it was ex- 
pressly decided, that if the mortgagor should, under a stipulation 





* Forbes v. Parker, (16 Pick. R. 462); Revised Statutes of Maine, ch. 125, § 32, 
p: 558, edit. 1841; Abbott v. Goodwin, (2 Appl. & Shep. R. 40s). 
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in the mortgage, giving him that authority, sell the goods mort- 
gaged, and with the proceeds should purchase other goods, the 
latter goods would represent the first, and be substituted for them ; 
and would be equally with the first, subject to the lien of*the mort- 
gagee. Now, in efiect, precisely what the court thus decided to 


«< 
> 


be the result of law, is provided for by the agreement of the parties 
in the present mortgage. Macomber v. Parker, (14 Pick. R. 497), 
aflirms the same doctrine ; and both proceed upon principles analo- 
gous to those held in Hawthorn y. Newcastle and Shields Railway 
Company, already cited. 

This objection, then, falls to the ground, and leaves the case 
stripped of every other consideration, except the argument, that 
the mortgage is a virtual fraud upon the other creditors, and is 
against the policy of the law, and, therefore, cannot be protected 
against the claims of the other creditors, however it might stand 
valid as between the parties themselves. And this, in efiect, is the 
remaining point arising upon the second question propounded at 
the hearing. Now, if the considerations already suggested are 
sound, they seem to dispose of this part of the controversy. ‘There 
is no pretence of any fraud, either actual or constructive, intended 
by the mortgagor and mortgagee. So far as their intentions are 
concerned, they were upright, and honest, and correct. ‘The mort- 
gage was recorded, and there is no ground to suggest any intentional 
concealment. ‘The possession of the property by the mortgagors, 
and the power to use it and dispose of it, was not only consistent 
with the deed, but was positively avowed and provided for by it. 
The creditors, therefore, were not allured by any false colors or 
false credit held out to mislead them. Now, I am not aware of 
any policy of the law, or of any principle of law, which makes any 
conveyance of this sort invalid as to creditors, if they have full no- 
tice, or may have full notice of it by the exercise of reasonable 
diligence. Indeed, the law makes the registration of the deed con- 
structive notice of its contents to all persons; since it was required 
to be registered and was registered in conformity to law. What 
ground is there, then, to assert, that the conveyance was against the 
policy of the law. The phrase itself is somewhat indefinite, and 
in its actual application here, is dillicult to be grasped and compre- 
hended. I profess, that | am not able to perceive any ; and, as 
far as authorities go, they point the other way. Besides; the as- 
signees here stand before the court aflected with all the equities of 
the original debtors; and the creditors here assert their rights 
through and under the assignee and not by any paramount title. 

In every view, therefore, which I am able to take of the case, it 
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seems to me, that the claim of the assignee is not maintainable, and 
that his petition ought to be dismissed. 

Under all the circumstances, as the questions are of a some- 
what novel character, I incline to think, that the respondents ought 
not to be allowed their costs; and that the costs of the assignee 
should be a charge on the bankrupts’ estate. But this is a matter 
for the consideration of the district judge. 

I shall, accordingly, direct a certificate to be sent to the district 
court, answering both the questions adjourned into this court in the 
allirmative. 





Supreme Court of Pennsylvania, September Term, 1843. 


E:cupaum, Davis, AND OTHERS, 
vs. 


Joun Irons, ro THE Use or Larrerry, (IN ERROR.) 


The members of a committee appointed by a political meeting to provide a free 
‘ dinner for the party, are personally liable for the bill. 


Wuen the event of the presidential election in 1540, had been as- 
certained, General Harrison’s friends in the conterminous cities of 
Pittsburg and Alleghany, met at the plaintiff’s tavern to discuss 
the propriety of celebrating their success by a public entertainment. 
They resolved that a free dinner should be prepared by the plain- 
tifl, to compensate him for the use of his house as a political ren- 
dezvous during the canvass, and for the consequent abuse of his 
carpets and furniture; or, as a witness expressed it, to give him a 
benefit. ‘The meeting appointed a committee of thirteen to order 
the dinner and make arrangements ; and another committee of the 
same number to invite the guests. Mr. Black was a member of 
the committee of arrangements, and the other defendants were 
members of the committee of invitations. On the following day, 
these committees met a concourse of people of the same political 
stamp at the same place; and the whole, being organized as a 
primary meeting by putting Mr. Eichbaum in the chair, proceeded 
to reconsider the propriety of the measure, which was warmly con- 
tested, among others, by Kichbaum and Davis, who spoke and voted 
against it, but eventually succumbed to the majority, by whom the 
measure was carried anew, and a committee appointed to solicit 
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subscriptions. ‘The plaintiff was called on at the close of the meet- 
ing, and directed to prepare a dinner for one thousand persons and 
serve it at Taaile’s warehouse, where four thousand people of all 
political parties subsequently partook of it with surprising cordial- 
ity. Mr. Davis, who was dissatisfied with the measure, called on 
the plaintiff, a few di ays after the dinner was ordered, stated to him 
that it would be very difficult to procure money, and requested him 
to give the matter up; but the plaintiff became excited, and de- 

clared that the dinner should go on, t though he were to pay for it 
himself. At this time the provisions had been laid in, and were in 
the hands of the cook. The defendants alleged that payments had 
been incautiously made to the plaintiff without taking receipts, but 
as they were unable to prove them, they insisted that they were 
not personally liable. The plaintiff, who had assigned his claim in 
payment of a debt, was examined without objection, and testified 
that he furnished the dinner on the order of the whig party and 
the committee who employed him; that the committee were the 
only persons he had to look to; that the meeting at his house when 
the order was given, was a public and general one; and that he 
thought it was the committee that contracted with him. On these 
facts, Mr. Justice Shayler, who tried the cause in the district court 
of Alleghany county, directed a verdict for the plaintiff; and the 
record being removed into this court by writ of error, the point of 
liability was argued by Williams and Miller, for the defendants ; 
and by Darragh and McCandless, for the plaintiff. 


Gisson C. J. This case is unique, but it is readily resolvable 
on principle. It seemed, at first, to resemble the case of a com- 
mittee sued for the price of meats and wines furnished on its order 
to a club; but though the defendants acted in obedience to a con- 
stituency, it was, unlike a club, which is a permanent body, an in- 
tactible and irresponsible one. ‘The plaintiff, being examined 
without objection, testified that he furnished the dinner on the 
order of the whig party; but that it was to the committee he look- 
ed for payment. It is probable that neither he nor they spent a 
thought on the subject ; ; but it is not, therefore, to be concluded 
that he agreed to give the dinner for nothing ; and the responsibil- 
ities of the parties ‘concerned are to be de ermined on the ordinary 
principles of the law of contracts. ‘The facts are that the defend- 
ants and others, being a committee constituted by a popular meet- 
ing, to order and manage a dinner, contracted with the plaintiff to 
furnish it, and directed the secretary of one of the preparatory 
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meetings to report the proceeding to the Tippecanoe club, an affi- 
liated society, for its approbation. 

Now it will not be said, that nobody was responsible to the 
plaintiff for the order ; and if the defendants were not, who else 
was? If they were to be viewed as the agents of a club, we would 
have something palpable to deal with. The question would be 
whether they had become personally liable by having exceeded 
their authority, or whether they had not contracted on the credit of 
their constituents. But a club is a definite association organized 
for indefinite existence, not an ephemeral meeting for a particular 
occasion, and to be lost in the crowd at its dissolution. It would 
be unreasonable to presume, that the plaintiff agreed to trust to a 
responsibility so desperate, or furnish a dinner on the credit of a 
meeting that had vanished into nothing. It was already defunct, 
and we are not to imagine that the plaintiff consented to look to a 
body which had lost its individuality by the dispersion of its mem- 
bers in the general mass. But the question would not depend on 
the law of partnership, even were such a meeting to be treated as 
a club; for though Lord Eldon, in Beaumont v. Meredita, (3 Ves. 
& Bea. 180), and Lord Abinger in Flemyng v. Hector, (2 Meeson 
& Welsb. 179), seems to have thought that a member of a club is 
a partner, the notion was exploded by Chief Justice ‘Tindal in the 
last trial of Tod v. Einly, cited in Wordsworth on Joint Stock Com- 
panies, 183. Neither is it determinable on the law of principal and 
agent; for there was no principal. At first I thought the credit 
might have been given to the primary meetings, on the authority of 
those cases in which officers have been held to have contracted on 
the credit of the government; but the certainty of payment, in 
those instances, was so great as to make the moral responsibility of 
the government the preferable security. Not so the moral respon- 


‘sibility of a populace which is infinitely weakened by being infinitely 


divided. In a case like this, the usual presumption of credit is in- 
verted ; and, in the absence of evidence to the contrary, the vender 
is supposed to have relied on the responsibility of the persons who 
gave the order. What we have to do, then, is to determine how 
far each of the defendants was a party to it. 

When several dine together at a tavern, each is liable for the 
reckoning. (Collyer on Partnership, 25, note w.) But, I take it, 
they are jointly liable, and not severally; for, though only one 
should order, those who approve of it become parties, except where 
credit is given to one in exclusion of those who happen to be his 
guests. This principle is deducible from Delauny v. Strickland, (4 
Stark. R. 416). Did the defendants, then, all concur in the order 
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given for the dinner in question? If they did not, the plaintiff can- 
not recover. 

It is not disputed that they were present when the measure was 
definitively adopted ; but it is proved that Davis and Eichbaum 
opposed it while it was under consideration. What then? They 
at last submitted to the majority, and made the resolution their 
own. In Braithwaite v. Skofield, (9 B. & C. 401), a member of 
a committee who was present at the adoption of a resolution to 
have certain work done, was held liable to the tradesmen. Every 
member assents beforehand to whatever the majority may do, and 
becomes a party to acts done, it may be, directly contrary to his 
will. If he would escape responsibility for them, he ought to pro- 
test and throw up his membership on the spot ; and there was no 
evidence that any of the defendants did so. On the contrary they 
all remained till the meeting was dissolved and the order given. 
It is true, that Mr. Davis afterwards desired the plaintitf to 
give the matter up; but the dinner was in preparation, and it 
was too late to retract. Of what importance, then, is the disputed 
fact of his having partaken of the repast with the rest? Had he 
done so, his final accession would, according to Delauny v. Strick- 
land, have made him liable, despite of other considerations ; but he 
had become irrecoverably liable by the order of the committee, 
given in his presence and apparently with his approbation. ‘The 
defendants have not pleaded the nonjoinder of the other members, 
in abatement; and the evidence showed such a joint liability of 
those who have been sued, as warranted the direction. 

The other judges concurred. Judgment affirmed. 





District Court of the United States, Massachusetts, October, 1843, 
at Boston. In Admiralty. 


Wituuams v. Box or Bu.uion. 


The American ship Constitution, on a voyage from Havre to Charleston, S. C., 
having on board a box of bullion, foundered at sea. The box was taken on 
board the Danish brig Urania, bound to Copenhagen ; and three days after- 
wards, while at sea, was transferred to the Constellation, an American ship, 
bound to the United States. Held, that the bullion, while on board the Urania, 
was not in that peril required by Jaw to make it the subject of salvage, and the 
taking it on board the Constellation was not a continuation of salvage service. 
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There being no agreement to transfer any right of the Urania to the Constellation, 
and the captain of the former having declared himself fully compensated, no 
such transfer is created by implication of law. 

Held, that the Constellation was entitled to a quan/um meruit compensation, and 
might proceed therefor in rem. This right was not lost by delivery of the box 
of bullion to the master of the Constitution. 

It is not a deviation for a vessel to go out of her course three miles, to speak an- 
other at sea, on seeing a signal for that purpose ; nor to delay three hours, to 
take from a foreign ship, bound to a foreign port, shipwrecked mariners of the 
United States, for the purpose of bringing them direct to the United States. 


Tue American ship Constitution, on a voyage from Havre to 
Charleston, 8. C., having on board a box of gold coin, of the value 
of forty-two thousand dollars, and a crew of seventeen men, met 
with a disaster, and was deserted at sea on the 9th of April, 1843. 
The crew and box of gold were taken on board the Danish brig 
Urania, bound to Copenhagen. On the 12th of April, she fell in 
with the American whale-ship Constellation, bound for New Lon- 
don. The Urania made a signal, and the Constellation bore away, 
and on speaking her, was requested to take the crew of the Con- 
stitution on board, which she did, and the box of bullion. 

The owners and crew of the Constellation brought this libel, 
claiming, first, salvage, and if not entitled to that, compensation. 

The other facts sufficiently appear in the opinion of the court. 


C. G. and F. C. Loring for the libellant. 
B. R. Curtis for the claimants. 


Spracve J. The box of bullion, while on board the Urania, 
was not in that peril required by law to make it the subject of sal- 
vage service. Abbott on Shipping, 397; Story’s Com. sec. 622; 
3 Kent Com. 295; Waite v. Antelope, (Bee, 233). The mere 
taking it on board the Constellation was not, therefore, a continu- 
ation of salvage service. 

There was no agreement for the transfer of any right of the 
Urania to the Constellation. But, it is contended, that such 
transfer is created by implication of law, it being reasonable 
and equitable, and such as the parties would have made had 
they been conusant of their rights. It appears that the master of 
the Urania received property which he deemed a full compensation, 
and by which he declared himself amply paid. I think it would 
be too hazardous to presume him ignorant of his rights, and to 
transfer from him to the Constellation claims which he had re- 
linquished. ‘The libellants must, therefore, stand upon their own 
merits and services, and these do not confer upon them the char- 
acter of salvors. 
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That they are entitled to a quaniwm meruit compensation is not 
denied, but it is insisted that they cannot proceed tr rem ; that their 
lien was lost by delivery of the bullion to the master of the Con- 
stellation. ‘lhe question is still between the original parties; no 
rights of third persons have intervened. ‘The service was strictly 
maritime, and the right to compensation peculiarly within the juris- 
diction of the admiralty. ‘The appropriate remedy would be a 
process tv rem, to which the party would clearly have been entitled 
had possession been retained. Does the parting with possession 
take away this privilege? I have heard no argument, either from 
principle or necessity, why it should. In cases of salvage, to which 
this is analogous, possession need not be retained. L/eanora Char- 
lotta, (1 Hag. 156). A contract to deliver possession, as in case 
of a cargo to be delivered before the freight is payable, may take 
away the right to proceed in 7em, but it is on the ground that such 
was the intention of the parties. An engagement upon adequate 
consideration, that the party shall have the possession, may well be 
understood to mean that he shall have beneficial possession, giving 
him the entire control and disposition of the property. 

The circumstances of this case do not show any such agreement. 
It is consonant to natural justice, that the property should pay for the 
service rendered to it, and I see no sutlicient grounds for saying 
that the equitable privilege of proceeding in rem has been lost. 

The only question is the amount of compensation to be awarded. 
One ground, urged for enhancing the compensation, is, that there 
was a deviation, which discharged the underwriters. ‘The Urania 
made a signal to speak, or of distress, and for that cause the Con- 
stellation, when at the distance of two or three miles, bore away, 
and upon approaching the Urania, was informed of the condition 
of the crew of the Constellation, and requested to take them on 
board. ‘This request was acceded to, and a delay of some two or 
three hours was occasioned thereby. Nothing was said of the box 
of bullion; but while the crew were preparing, and passing in 
boats from the Urania to the Constellation, this box, under the di- 
rection of the captain of the Constitution, was put into one of the 
boats, and under the care of the mate of the Constitution, was con- 
veyed to the Constellation and there hoisted on board; and after- 
wards was, by the captain of the Constellation, placed in his state- 
room as a place of safety. 

The bearing away, upon seeing the signal of the Urania, and 
before its object was known, clearly was not a deviation. It was 
no more than a common incident of a voyage which the parties 
must be presumed to contemplate as likely to occur. But it is in- 
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sisted, that as the crew of the Constitution were not in immediate 
danger or distress, the delay, to take them on board, was a devia- 
tion. Their ship, an American vessel, had foundered at sea on a 
voyage to the United States. They had been rescued by the Ura- 
nia, a Danish brig, bound to Copenhagen. ‘They fell in with the 
Constellation, an American ship, coming to the United States, 
where she arrived in thirteen or fourteen days. 

‘That it is the invariable practice to take men on board under 
such circumstances, is abundantly proved. Indeed, to have refus- 
ed to receive their shipwrecked countrymen, and compel them still 
to rely on the hospitality of strangers and be transported to a for- 
eign and distant country, would have been a violation not merely 
of the courtesy but of the humanity of the seas,— as a general rule 
that is not to be deemed a deviation which is within the usage of 
the seas on such a voyage. Delays to save wrecked property are 
an exception to this rule. Salvage in such case is given only to 
the insured and those engaged in the service. No part is awarded 
to the underwriters; and it is reasonable that the insured should 
not be permitted to become wreckers for their own pecuniary ben- 
efit, and at the risk of the insurers. 

Urgent cases may be supposed, but in general the question, 
whether the insured should add to the hazards of the voyage merely 
for the purpose of saving the property of others, is one of pecuniary 
interest and not of moral obligation, and the policy of the law ad- 
dressing this interest, holds out strong inducement to engage in 
such enterprises by the very liberal compensation which it awards. 
The law ought to be equally solicitous to encourage services like 
the present. But in such a case not only is no salvage allowed 
but, according to the usage proved, no compensation is asked. 
The owners of the vessel bear the expense of the delay and of the 
support of the shipwrecked mariners taken on board, and the cap- 
tain and crew the inconvenience of such large addition to their 
numbers in their narrow accommodations ; and why, to this should 
be added the risk of their whole property during the rest of the 
voyage ? The policy of the law certainly would not create this ad- 
ditional discouragement to conduct which it approves and desires. 
Justice does not require that the performance of a mere usual act 
of humanity, burdensome at all events to the owners, should be 
visited by the penalty of transferring the risk of the vessel there- 
after from the underwriters to the insured. I am of opinion, that 
stopping to take on board the crew of the Constitution was not a 
deviation. 

With respect to the box of bullion, nothing was said to the cap- 
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tain of the Constellation until it was actually on board his vessel. 
It does not appear that he had any previous knowledge of its exist- 
ence. ‘There was not, therefore, any intentional delay on his part, 
for the purpose of receiving it. It was transferred from the Urania 
as incidental merely to the removal of the captain and crew of the 
Constitution, and while the Constellation was waiting a reasonable 
time only for that purpose. This did not create a forfeiture of her 
insurance. 

The time, labor, and responsibility of the Constellation did not 
certainly exceed what they would have been if the bullion had been 
taken on freight. But there are considerations which should en- 
hance the compensation beyond the mere ordinary freight: The 
ship, with her cargo, was of great value. The box of gold was 
taken on board at sea, when the weather was thick and rainy, and 
boats, passing and repassing between the vessels, might be in some 
danger. She was not a freighting ship ; and when, in addition to 
her own crew of whalemen, seventeen other seamen were taken on 
board the Constellation, her captain, had it been left to his option, 
might have been reluctant to take on board a box of gold of such 
great value, and presenting temptations to seamen, of whose char- 
acter he was ignorant. But he had no choice, and could not make 
terms. 

I think that one and a quarter per cent, or $525, is a suitable 
compensation ; and decree that, with costs. 





Supreme Judicial Court, Massachusetts, October Term, 1843, 
at Worcester. 


WaLkeR v. WarFIELD. 


In an action to recover a note attested by a subscribing witness, who was not 
within the Commonwealth, it was held, that evidence of the execution of the 
note by the defendant, as well as of the hand-writing of the attesting witness, 
might be adduced without first calling the subscribing witness or obtaining his 
deposition. 

If, upon being called, the subscribing witness is unable to testify whether he did 
or did not attest such note, the plaintiff may prove the execution of the note by 
the maker as well as the attestation by the witness by other evidence. 

It seems, if one of two makers sign a note and the same be attested by a subscrib- 
ing witness, the other maker by subsequently signing the note, does not thereby 
adopt such attestation so as to bring the note within the exception as to attested 
notes in the statute of limitations, so far as he is concerned. 
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Tyter v. Harpwick. 









In the list of the valuation and assessment of the polls and estates in the defend- 
ant town, as well as in the warrant for collection committed to the collector, the 
assessors omitted to insert the christian name of the plaintiff. But the collector 
proceeded to collect the amount of the tax assessed upon him, and in an action 
against the town to recover back the amount so collected, it was held, that the 
defendants might show by parol evidence, that the plaintiff was the person in- 
tended to be taxed, and therefore that the omission of his christian name did 
not avoid the tax. 


Emerson v. Harris. 


In an action to recover dower, the plaintiff’s husband having received a deed of 
the premises in fee and occupied the same about a year, conveyed the same to 
his grantor by deed, but neither of these deeds were ever recorded, and were 
destroyed. After this, the husband’s grantor conveyed the estate to a stranger 
without notice of these deeds. and it was Ae/d, that, as against the tenant who 
held by deed from such stranger, the plaintiff was not entitled to recover. 
Her husband, as against a stranger claiming under his grantor by deed duly 
recorded, was not seized by virtue of his unregistered deed so as to entitle her 
to dower in the estate. 

It was held, moreover, that in order to the plaintiff's recovery, if she relied upon 
the deed to her husband, she must produce the deed or an authenticated copy 
thereof, duly registered, and the deed in this case never having been recorded, 
there was no way of supplying this defect of evidence. 





GoopriwwcE v. Ross. 


To a writ of error to reverse a judgment recovered against the plaintiff in error, 
in a suit upon a note wherein he was defaulted, on the ground that he was, at 
the tine of rendition of judgment, a minor and no guardian ad litem was appointed 
by the court, it is no defence that, after he came of age, the plaintiff in error 
admitted that the note was justly due and promised to pay it at a future day. 


Purers v. Cuase. 


Notice to an indorser of the dishonor of a note must be given at his domicile, or 
place of business, if no other place is designated by the indorser. If his resi- 
dence is in a town other than that in which the holder lives, notice may be 
given through the post office. If the indorser and holder both live in the same 
town, there must be personal notice, and although there may be more than one 
post office in such town, depositing notice in one of these directed to him is not 
enough to charge him as indorser. 
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Digest of American Cases. 


Selections from 4 Metcalf’s (Mass.) Reports 


ALIEN PASSENGERS. 

There is nothing repugnant to the 
constitution or laws of the United States 
in the third section of S¢, 1837, c. 238, 
which prohibits the landing of alien 
passengers, who arrive in any vessel at 
any portor harbor in this state, until the 
master, owner, consignee or agent of 
the vessel, shall pay to the regularly 
appointed boarding officer the sum of 
two dollars fur each passenger, to be 
appropriated for the support of foreign 
paupers. Norris v. City of Boston, 


ORD 
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ASSIGNMENT. 

By the law of Connecticut, an assign- 
ment of a chose in action takes effect, 
as to the process of foreign attachment, 
from the time of notice given to the 
debtor that an assignment has been made, 
and not fror the time of the assignment. 
If, therefore, a debtor is summoned as 
garnishee of the ereditor, after an as- 
signment, but before he has notice 
thereof, he will be charged. Warren 
v. Copelin, 594. 

2. In a suit brought in this Common- 
wealth by the indorsee against the 
maker of a promissory note, given in 
Connecticut by one citizen of that state 
to another, and there indorsed to a citi- 
zen of this Commonwealth, which note 
is negotiable by our law but not by the 
law of Connecticut, it is a good defence 
for the maker, that he was summoned 
in a process of foreign attachment in 
Connecticut, as garnishee of the payee, 
before he had notice ot the indorsement, 
and paid the amount of the note on an 
execution which issued on a judgment 
rendered in that process. Jd, 

3. Promissory notes made by A to 
B were indorsed by B and pledged to C 
as collateral security for payment of 
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money due from B to C: A failed, 
and assigned all his effeets in trust for 
the benetit of his creditors; said notes 
being among the preferred debts: B af- 
terwards failed, being indebted to A, as 
well as to others, and assigned all his 
effects, ineluding ‘*a balance in the 
hands of C,’’ in trust for the benefit of 
his creditors: the assignees of A trans- 
ferred the property, which was assigned 
to them, to other assignees, of whom C 
Was one, under the same trusts: C and 
others, who were A’s substituted as- 
signees, reconveyed to A all the property 
which he had assigned as aforesaid, on 
his paying the debts which were pre- 
ferred in the original assignment, and a 
certain proportion of the other debts : 
B's assignees afterwards sold and con- 
veyed to D ‘a surplus of property 
pledged by B to C, consisting of notes,”’ 
&e. € received from the effects of A 
full payment of said pledged notes, 
whereupon there was a balance in his 
hands in favor of B after payment of 
the demands which they were pledged 
to secure. Held, on a bill in equity 
against C, that said balance should be 
paid by him to D and not to B, nor to 
A, nor to A’s last assignees. Hobart v. 
Andrews, 263. 


ASSUMPSIT. 

If a mortgagee of land in Maine, who 
is in possession for condition broken, 
require that the mortgagor or his as- 
signee pay more than is legally due, in 
order to redeem, and it is paid accord- 
ingly, fur the purpose of preventing a 
foreclosure, it is such a compulsory pay- 
ment as entitles the party, who so pays, 
to recover it back in an action, brought 
in this state, for money had and received. 
Cazenove v. Cutler, 246. 

2. Payment of taxes to a collector, 
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who has a tax bill and warrant in the 
form prescribed by law, is to be regarded 
as a compulsory payment; and if such 
taxes were assessed without authority, 
they may be recovered back in an action 
for money had and received, although 
the party made no protest before pay- 
ment. Boston & Sandwich Glass Co. 
v. City of Boston, 181. 

3. Where one is taxed and pays more 
than his due proportion of a town tax, 
in consequence of the omission of the 
assessors to tax other persous their due 
proportion, he cannot maintain an ac- 
tion against the town for money had and 
received, to recover back any partof the 
tax so paid. 
Princeton, 599. 

4. Though an officer who sells at- 
tached goods to the attaching creditor, 
does not receive money therefor, yet if 
he wrongfully applies the sum for which 
they are sold, towards the discharge of 
such creditor's execution, by taking his 
receipt thereon for such sum, he is liable, 
in an action for money had and received, 
to the party legally entitled to the pro- 
ceeds of the sale. Wheelock v. Hastings, 
504. 

5. Where one enters into the service 
of employers under no express agree- 
ment to continue in their service for any 
definite time, but with a knowledge of 
a regulation adopted by them, requiring 
that all persons employed by them shall 
give them four weeks’ notice of an in- 
tention to quit their service, he does not 
forfeit his wages by quitting their ser- 
vice without giving such notice ; but he 
is liable to them for all damages caused 
by his not giving the notice ; and in a 
suit against them for his wages, the 
amount of such damages may be de- 
ducted therefrom. Hunt v. The Otis 
Company, 464. 


ATTORNEY. 
The authority of an attorney to com- 
mence and prosecute a suit is revoked 
by the death of the constituent, and he 
has no authority, without a new retainer, 
to appear in the suit for the constituent’s 
executor or administrator. Gleason v. 
Dodd, 333. 
2. A letter of attorney, empowering 
the attorney to sell any of the consti- 
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tuent’s real estate, authorizes him to 
sell real estate which the constitutent 
acquires after the execution of such 
letter. Fay v. Winchester, 513. 


BANK BILL. 

He who receives a bill of a broken 
bank, not knowing it to be such, and on 
a representation made to him that it is 
worth its nominal amount, does not take 
it at his own risk. Commonwealth vy, 
Slone, 43. 


BILL OF EXCHANGE. 

An order in this form —* Pay J. or 
order 3300, if the same may be due 
him from me on his and my settlement, 
out of the last payment due from you to 
me, on houses which I am now building 
fur you ’’ — and accepted by the drawee, 
cannot be declared on asa bill of ex- 
change: but the drawee, in order to 
maintain an action thereon against the 
acceptor, must aver and prove that, be- 
fore action brought, there was due to 
the drawee, upon a settlement with the 
drawer, 3300 or some other sum, and 
also that a sum of money was due from 
the acceptor out of the last payment to 
be made by him to the drawer on the 
houses mentioned in the order. Jackman 
v. Bowker, 235. 

2. Where the holder of a bill, in- 
dorsed in blank, writes over the indor- 
ser’s name a direction to pay the con- 
tents to the president of a bank in which 
he places it for collection merely, and 
the bank, upon non-payment of the draft 
at maturity, redelivers it to the holder, 
without cancelling such direction, no 
authority is thereby given to the holder 
to institute a suit on the draft in the 
name of the bank. Watson v. New 
England Bank, 343. 


CONSPIRACY. 

To constitute an indictable conspiracy, 
there must be a combination of two or 
more persons by some concerted action 
to accomplish some criminal or unlawful 
purpose ; or to accomplish some pur- 
pose, not in itself criminal or unlawful, 
by criminal or unlawful means. Com- 
monwealth v. Hunt, 111.' 

2. An association, the object of which 
is to adopt measures that have a tend- 








[' See 3 Law Rep. 290 and 5 Law Rep. 168.] 
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ency to impoverish a person — that is, 
to diminish his gains and profits — is 
lawful or unlawful, as the means by 
which that object is to be effected, are 
lawful or unlawful. JA. 

3. An indictment for a conspiracy to 
compass or promote a criminal or un- 
lawful purpose must set forth that pur- 
pose fully and clearly. Jd. 

4. An indictment for a conspiracy to 
compass or promote a purpose, not in 
itself criminal or unlawful, by the use 
of criminal or unlawful means, must set 
forth the means intended to be used. Jd. 

5. An indictment for a conspiracy, 
which does not directly aver facts suffi- 
cient to constitute the offence, is not 
aided by matter which precedes or fol- 
lows the direct averments , nor by quali- 
fying epithets, (as ‘* unlawful, deceitful, 
pernicious,’ &c.) attached to the facts 
averred. Jb. 

6. An indictment alleged that the 
defendants, being journeymen  boot- 
makers, unlawfully &e. confederated 
and formed themselves into a club, and 
agreed together not to work for any 
master boot-maker or other persons who 
should employ any journeyman, or other 
workman, who should not be a member 
of said club, after notice given to such 
master or other person to discharge such 
workman. J/e/d, that there was no 
sufficient averment of any unlawful pur- 
pose or means. Jd. 

7. So of an indietment which alleged 
that the defendants, being journeymen 
boot-makers, unlawfully &c. conspired, 
confederated, and agreed together not 
to work for any person who should em- 
ploy any workman not being a member 
of a club, called the Journeymen Boot- 
makers’ Society, or who should break 
any of their by-laws, unless such per- 
sons should pay to said club such sums 
as should be agreed upon as a penalty 
for the breach of such by-laws; and, by 
means of said conspiracy, did compel 
one W.,a master cordwainer, to turn 
out of his employ one H., a journeyman 
boot-maker, because said H. would not 
pay a sum of money to said club for an 
he penalty of some of said by-laws. 

b 


8. So of an indictment which alleged 
that the defendants intending, unlaw- 
fully and by indirect means, to impover- 
ish one H., a journeyman boot-maker, 
and hinder him from following his trade, 
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did unlawfully conspire &c. by wrong- 
ful and indirect means to impoverish 
him, and to deprive and hinder him from 
following his trade of journeyman boot- 
maker, and from getting his livelihood 
and support thereby ; and, in pursuance 
of said conspiracy, they did unlawfully, 
&e. prevent him from following said 
trade, and did greatly impoverish him. 
Ib. 

9, So of an indictment which alleged 
that the defendants, designing to injure 
one W. and divers others, all being 
master boot-makers, employing journey- 
men, unlawfully, &c. did conspire and 
agree together by indirect means to 
prejudice and impoverish one W. and 
divers others, all being master cord- 
wainers and employing journeymen 
boot-makers, and to hinder them from 
employing any journeymen who should 
not, after notice, become members of 
a club, called the Journeymen Boot- 
makers’ Society, or who should break 
or violate any of the by-laws of said 
club, or refuse or neglect to pay any 
sum of money, demanded from them by 
said club, as a penalty for such breach 
of said by-laws. Jd. 


‘ CONTRACT. 

The compromise of a doubtful claim 
or defence is a sufficient consideration 
for a promise. Barlow v. Ocean Ins. 
Co. 270. 

2. A sued B and summoned C as his 
trustee: the three parties afterwards 
agreed, that the question, whether C 
was indebted to B, and if so, to what 
amount, should be decided by certain 
referees, and that if they should decide 
that he was not so indebted, he should 
be discharged from the trustee process, 
but if they should decide that he was 
so indebted, he should make his answer 
to said process accordingly, or become 
charged therein to the amount in which 
the referees should decide that he was 
so indebted. Held, that this agreement 
was made on a sufficient consideration, 
(namely, mutual promises), and that 
upon C’s refusal to make an answer in 
the trustee process, within a reasonable 
time after the referees had made and 
published a valid award that he was in- 
debted to B in a certain sum, A might 
maintain an action against C and recover 
all the damages caused by such refusal. 
Woods v. Rice, 481. 
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3. Where one who was summoned 
in a trustee process, promised to make 
his answer after certain referees should 
make an award, it was held, that as ne 
time was agreed upon, within which the 
answer should be made, he was bound 
to make it within a reasonable time after 
the publication of the award ; and when 
the award was published on Monday of 
the second week of the term of the court 
in which the trustee process was pend- 
ing, and the court was in session during 
the whole of that week and no longer, 
it was held that the party had broken 
his agreement by not making his answer 
during that week. Woods v. Rice, 481. 


costs. 
Where an appeal was entered in the 
supreme judicial court, without legal 
authority, and was dismissed for that 
cause, no costs were allowed to either 
party. Bergen v. Jones, 377. 


DEED. 

A and B, being tenants in common of 
a tract of land of forty-seven acres and 
twenty-eight rods, A conveyed to B a 
part thereof, bounding it, in the deed, 
** north on land this day deeded to A by 
B;”’ and on the same day, B conveyed 
the other part of the same tract to A, 
bounding it, in the deed, ** south on 
land this day deeded to B by A ; to con- 
tain twenty-four acres, more or less.” 
Held, that the deeds were not void for 
uncertainty ; that the deed from B to A 
was not to be construed to convey any 
precise quantity of land ; but that there 
was a latent ambiguity as to the bound- 
ary between A and B, which might be 
removed by extrinsic evidence. Crafts 
vi Hibbard, 438. 

































DEPOSITION. 
When a deposition is taken in another 
state, under a commission, and the de- 
ponent is inquired of respecting letters 
written by a party to the suit, and is 
requested to annex such letters or copies 
thereof to his deposition, he is not bound 
to do either. ‘The most that can be re- 
quired of a deponent in such case, is, to 
furnish such extracts from letters re- 
ceived by him as relate to the subject of 
inquiry, upon being paid a reasonable 
charge for making such extracts, Am- 
herst Bank v. Conkey, 459. 
2. A deponent, in a deposition taken 
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in another state, under a commission, 
in answer to an interrogatory, whether 
he had had any ‘* communications ”’ 
with the defendant, at whose request the 
deposition was taken, or with any per- 
son known or supposed to be his agent, 
relating to the subject of the deposition 
— answered, fully and explicitly, that 
he had not: in the next interrogatory, 
the deponent was asked whether he had 
received or seen any ** letter or letters ”’ 
respecting the subject-matter of the 
deposition ; and if so, from whom and 
to whom, and what were the contents of 
such letter or letters; and he was re- 
quested to annex the original letters or 
copies, to the deposition : the deponent 
answered, that immediately after suit 
was brought against the defendant, the 
defendant informed him thereof by let- 
ter, aud stated that he should be obliged 
to call on the deponent to attend court 
or give his deposition ; that the deponent 
afterwards received several letters from 
the defendant, in which said suit was 
occasionally referred to, but that all 
those letters were principally made up 
of private matters usually contained in 
letters between friends, and that he 
therefore declined to send either the 
originals or copies, as part of his depo- 
sition. Held, that the deposition was 
admissible in evidence, as it did not ap- 
pear, on the face of it, that the deponent 
practised any evasion. Jd. 


EQUITY. 

Asa general rule, a cross bill must 
be filed before publication of the evidence 
ia the original suit, unless the plaintiff 
in the cross bill will go to the hearing 
upon the proofs already published : the 
court may, however, allow a cross bill 
to be filed after publication, and even 
after a hearing of the cause, if it appear, 
on the hearing, that such bill is aeces- 
sary to a complete and equitable decree 
in the original suit; but the proceedings 
in the original cause are not thereupon 
to be delayed, except upon the special 
order of the court founded upon notice, 
given to the plaintiff in the original suit, 
of the application for delay. Cartwright 
v. Clark, 104. 

2. A cross bill, if seasonably filed, 
may be sustained for the purpose of ob- 
taining an equitable set-off ; and as such 
bill is considered as a defence to the 
original suit, it is not necessary that the 
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plaintiff should show any ground of 
equity, as against the plaintiff in the 
original bill, in order to support the 
jurisdiction of the court. Jd. 

~ 3, A, an insolvent debtor in Boston, 
assigned all his property to B, including 
two ships at sea, for the benefit of his 
creditors: C, an inhabitant of Cuba, 
filed a bill in equity, in this court, against 
B for a specific performance of an agree- 
ment made by A, to convey a moiety of 
one of said ships to C, and to account 
to him for a moiety of her earnings, &c. 
After publication of the evidence and a 
hearing in that cause, and after the 
court had settled the principles upon 
which a decree should be rendered for 
C, B filed a bill against C, alleging that 
he had wrongfully taken possession, at 
Cuba, of the other ship that was con- 
veyed to B by A, and had employed her 
in several foreign voyages, and had re- 
sisted the attempts of B. to obtain pos- 
session of her, thereby causing great 
expense, &c. to B; and praying that B 
might make discovery, &c. and be com- 
pelled to account for the earnings of said 
ship, and be held to pay said expense, 
&c. and that so much thereof, as might 
be necessary to satisfy the sum which 
C might recover of B in the original 
suit, might be set off against said sum ; 
and also that C might be enjoined, until 
further order of the court, from suing 
out execution, in said original suit, upon 
any decree therein. Held, that this bill, 
considered as an original bill, could not 
be sustained, either for the purpose of 
discovery or relief ; the court having no 
jurisdiction of the matter thereof, nor of 
the person of C. Held also, that the 
bill could not be sustained as a cross 
bill, because it was filed too late; and 
that the final decree in the original suit 
of C against B ought not to be delayed 
to abide the proceedings on the cross 


bill. Jd. 


ERROR. 

Where a convict brings two writs of 
error at the same time, one to reverse 
an original judgment, and the other to 
reverse a sentence to additional punish- 
ment founded on an information which 
sets furth such original judgment as one 
of the grounds of such additional pun- 
ishment ; if the original judgment is 
reversed, the sentence on the information 


falls with it, and will also be reversed, 
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if the error assigned be a matter of mee 
law, apparent on the record, although 
the original judgment was in full force 
when the writ of error was brought to 
reverse the sentence on the information. 
Hutchinson v. Commonwealth, 359. 


ESTOPPEL. 

Goods were attached as the property 
of A: B, knowing all the facts relating 
to his own title to the goods, gave the 
attaching officer a receipt therefor, and 
a promise to deliver them on demand, 
and gave no notice that he claimed them 
as his own: when the goods were at- 
tached and the receipt given, there were 
other sufficient goods of A, which the 
officer would have attached, if B had 
claimed those which were attached, and 
had refused to give the receipt. L/e/d, 
in an action against B, on his receipt, 
that his conduct should operate in the 
nature of an estoppel, and prevent him 
from controverting A’s title to the 
goods. Dewey v. Field, 381. 


EVIDENCE. 

On the trial of a person indicted for 
cheating by false pretences, by repre- 
senting that a bill of an insolvent bank 
was worth its nominal value, and passing 
it at that value, it is not necessary, in 
order to prove that the bill was worth- 
less, to give evidence that none of the 
stockholders of the bank are solvent, or 
that they have already paid the amount 
of their stock. Commonwealth v. Stone, 
43. 

2. Evidence, in such case, of the de- 
preciated value of the bills of such bank, 
in the market, connected with evidence 
that the bank has refused to pay its 
bills, and that they are not passable as 
current bills, is competent to prove that 
the bill, which was passed by the de- 
fendant, was not worth its nominal 
value, and also to prove his fraudulent 
intent in passing it. Jd, 

3. The question whether the passing 
of a bill of a broken bank in payment 
for an article purchased, and the receiv- 
ing of good money in exchange, without 
any words concerning the bill, amount 
to a representation that the bill is worth 


what it purports to be, depends upon all 


the evidence of the attendant circum- 
stances. Jb, 

4. To prove that a defendant passed 
a worthless bank bill, with knowledge 
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that it was such, evidence is admissible 
of his having in possession, and of his 
having passed, other similar bills. J. 

5. An indictment alleged, that the 
defendant falsely and knowingly pre- 
tended and represented to P. that a cer- 
tain paper writing, in the form of a bank 
bill, was a good negotiable note and 
bank bill, and security for the payment 
of five dollars ; that P., believing such 
pretence and representation, was there- 
by induced to deliver, and did deliver, 
to the defendant, certain goods, and 
certain good bank bills and current coins 
in exchange for said paper writing ; and 
that the defendant thereupon delivered 
said paper writing to P. as a good nego- 
tiable note and bank bill, and security 
for five dollars ; whereas said paper 
writing was not a good negotiable note 
and bank bill, and security for five dol- 
lars, as the defendant then well knew, 
&e. Held, that the indictment did not 
describe a genuine note of a worthless 
bank, but a counterfeit note of a real 
bank, or a note purporting to be of some 
bank that had no existence ; and there- 
fore, that the indictment was not proved 
by evidence that the paper writing was 
a bill of a bank that had failed and 
ceased to pay its bills. J/. 

6. An indictment, which charges a 
larceny or embezzlement of the printed 
sheets of a certain publication, is not 
supported by evidence that those sheets 
were delivered to the defendant by the 
owner to be bound, and that the detend- 
ant, after he had folded, stitehed, bound, 
and trimmed them, embezzled and fraud- 
ulently converted them to his own use. 
In such ease, the indictment should 
charge a larceny or embezzlement of 
books. Commonwealth v. Merrifield, 
468. 

7. Parol evidence is admissible to 
identify a note which is provided for by 
an assignment of the maker’s property, 
but which is misdescribed in the schedule 
annexed to the assignment. Pvrerce v. 
Parker, 80. 

8. A and B being tenants ia common 
of a tract of land of forty-seven acres 
and twenty-eight rods, A conveyed a 
part thereof to B, bounding it, in the 
deed, ‘* north on land this day deeded 
to A by B;”’ and on the same day, B 
conveyed the other part of the same 
tract to A, bounding it, in the deed, 


‘south on land this day deeded to B by A, 


tocontain twenty four acres more or less.” 
Held, that there was a latent ambiguity 
as to the boundary between A and B, 
which might be removed by extrinsic 
evidence ; and that evidence that A and 
B, two years before said deeds were 
executed, had agreed to divide said tract, 
and caused a survey to be made of it, 
and had made a wall from the east to 
the west side of it, on the line of divi- 
sion indicated by the survey, and had 
ever afterwards severally occupied on 
each side of the wall, was sufficient to 
prove that the wall was the boundary 
intended by said deeds. Held further, 
that parol evidence was not admissible 
to show, by way of controlling the fore- 
going evidence, that A and B agreed, 
when the survey was made, to divide 
the tract into equal parts, and that in 
consequence of a mistake in the survey, 
the wall was not made on the true line 
of equal division. Crafts v. Idbbard, 
438. 

9. In an action against a magistrate 
for false imprisonment of the plaintiff 
in the house of correction, it appeared 
by the defendant's record, that the plain- 
tiff was duly convicted before him of 
being a common drunkard, and was 
thereupon sentenced to said house ; that 
the plaintiff appealed from the sentence 
to the court of common pleas, and that 
upon his failure to procure sureties for 
the prosecution of his appeal, the defend- 
ant issued a mittimus pursuant to the 
sentence. Held, that the defendant 
could not be permitted to shew by parol 
evidence, in justification of his proceed- 
ing, that the plaintiff. after failing to 
procure sureties, waived and withdrew 
his appeal. Aendall vy. Powers, 553. 

10. In an action for malicious prose- 
cution, the plaintiff counted on three 
distinet prosecutions, on the same day, 
before a justice of the peace, and three 
acquittals ; but the justice’s record 
showed an arraignment and discharge of 
the plaintiff in one case only. eld, 
that parol evidence was not admissib!r 
to show that the plaintiff was prosecuted 
arraigned and discharged on three com 
plaints, although the justice was ne 
longer in office and had declined te 
make up any further record of the pro- 
ceedings. Sayles v. Briggs, 421. 

11. A shipbroker’s book and his sup- 
pletory oath cannot be received in evi- 
dence to support a charge for a com- 
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mission on the sale of a vessel. Win- 
sor v. Dillaway, 231. 

12. The rule of evidence, that where 
insanity 1s proved or admitted at any 
particular time, It is presumed to conti- 
nue, does not apply to insanity caused 
by a violent disease. dix v. Whitte- 
mor? ’ 545. 

13. In the trial of an action against a 
practical manufacturer for a fraudulent 
representation by him, on the sale of the 
stock of a woollen factory, that a cer- 
tain schedule of said stock was as cor- 
rect as could be made while the factory 
was in operation, the question whether 
the schedule in the case could have 
been made by accident or mistake, and 
not by design, is to be decided on the 
general evidence in the cause, and the 
opinion of practical manufacturers is not 
admissible in evidence, unless some spe- 
cial ground is Jaid for introducing such 
opinion. Stone v. Denny, 151. 


EXCEPTIONS. 

One part of the instructions given to 
a jury, on any point in a cause, isto be 
taken and construed in connection with 
other parts; and if the instructions, as 
a whole, are not erroneous, a party can- 
not succeed in his exceptions thereto, 
although a single passage of the in- 
structions, if taken abstractedly, may be 
erroneous. Jackman v. Bowker, 235. 


EXECUTION. 

When attached property is sold be- 
fore judgment, by consent of parties, 
and the money arising from the sale is 
in the attaching officer's hands, a deliv- 
ery to him of the execution which issues 
ona valid judgment afterwards recov- 
ered, with a direction to satisfy it from 
such money, is tantamount to a levy ; 
and if so delivered before the first pub- 
lication of the messenger, who is ap- 
pointed, under Stat. 1838, ch. 163, to 
take possession of the judgment debtor’s 
estate, his assignees under that statute 
have no claim on the officer for such 
money, although he has made no return 
on the execution, nor paid the money to 
the judgment creditors. Lastman v. 
Eveleth, 137. 

2. A description of land, in the levy 
of an execution thereon, by a reference 
to a deed thereof, which is on record, is 
sufficient, although the levy does not 
State that it is on record. Jenks v. 
Ward, 404. 
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3. In the levy of an execution on 
land, appraisers mey deduet from the 
appraised value the incumbrance of the 
inchoate rightjot the judgment debtor's 
wite to dower; and the omission of the 
appraisers in their certificate, and of the 
oflicer in his return, to mention such de- 
duction, will not vitiate the levy. JA. 

4. Where filty acres of land were 
conveyed on condition that the grantee 
should pay a mortgage made by the 
grantor on ten acres thereof, and on 
other land of the grantor, it was held 
that, in extending an execution against 
the grantee on the fifty acres, the ap- 
praisers might deduct from the value 
thereof the whole mortgage debt of the 
grantor, although such deduction was 
greater than the value of the ten acres 
that were subject to the mortgage. Jd, 

5. In extending an execution on land 
that is subject to a mortgage, apprais- 
ers may deduct all the interest which 
the judgment debtor is liable to pay on 
the mortgage debt, although part of 
such interest has been paid to the mort- 
gagee by a third person, at the request 
of the judgment debtor's assignees un- 
der the insolvent law, but not at the re- 
quest or with the consent of such debt- 
or. Th. 

6. A levy of execution on real estate 
is not rendered invalid by the officer's 
including fees and charges, which are 
not authorized by law, in the amount 
for which the levy is made. Holmes v. 
Hall, A19. 

FALSE IMPRISONMENT. 

A magistrate is liable to an action for 
false imprisonment, if he commits a 
prisoner who is convicted before him, in 
pursuance of sentence, after the prison- 
er claims an appeal, though he fails to 
procure sureties to prosecute his appeal. 
The commitment should be, in such 
‘ase, to the common jail, until he re- 
cognise, with sureties, to prosecute his 
appeal, &c. Aendall v. Powers, 553. 


FENCE. 
Where a party in not bound by pre- 
scription, agreement, or assignment of 
fence-viewers, to maintain a fence be- 
tween his land and that of an adjoining 
owner, he may sustain an action quare 
clausum fregit against the adjoming 
owner whose eattle escape into his land. 
‘The common Jaw on this point is not 
altered by the statutes of this common- 
wealth. Thayer v. Arnold, 589. 
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FIXTURES. 

Fixtures, and additions in the na- 
ture of fixtures, which are placed in a 
building by a mortgagor, after he has 
mortgaged it, become part of the realty, 
as between him and the mortgagee, and 
cannot be removed or otherwise dispos- 
ed of by him while the mortgage is in 
force. Winslow v. Merchants’ Ins. Co. 
306. 

2. A steam engine, boilers, &c., and 
machinery adapted to be moved by such 
engine, by means of connecting-bands 
and other gearing, which are placed in 
a building designed for the manufacture 
of steam engines and other heavy iron 
work, are fixtures, or in the nature of 
fixtures. Jd. 


FRAUD. 

Though a representation made by a 
vendor, respecting goods sold by him, 
be not true in fact, yet if he believe it to 
be true, it is nota ground of action by 
the vendee against him for fraud in the 
sale. Aliter, if he make an untrue re- 
presentation, as of his own knowledge, 
not knowing whether it is true or false. 
Stone v. Denny, 151. 

2. The passing of a bill of a broken 
bank, at its nominal value, on a repre- 
sentation that it is of that value, by one 
who knows that it is nearly if not quite 
worthless, is a punishable fraud, al- 
though the bill may be of some value. 
Commonwealth v. Stone, 43. 

3. F., by his last will, made in 1823, 
devised and bequeathed his property to 
W., and soon after authorized him, by 
letter of attorney, to sell any of his 
(F’.’s) real estate. F. afterwards ac- 
quired real estate, which W. knew 
would not pass by the will. W. there- 
upon conveyed said real estate, by vir- 
tue of his letter of attorney, for the pur- 
pose of securing the same to himself, 
and preventing its descent to F.’s heirs ; 
and this purpose was known to the 
grantee. The grantee gave his note 
for said estate, payable to F., and also 
executed a lease thereof to F., reserv- 
ing a rent equal to the interest on the 
note. I. remained in possession of said 
estate while he lived, and it did not ap- 
pear that he had any knowledge of these 
transactions, or that he knew that the 
estate would not pass by his will. Af- 
ter F.’s death, W. gave up said notes 
to the grantee, who had not recorded 
} deed, and he then conveyed the es- 
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tate to W., who afterwards procured 
the deed, which he had given to said 
grantee, to be recorded. Held, in a 
writ of entry by F’.’s heirs against W., 
that his said proceedings were a fraud 
upon IF’. and his heirs; that the estate 
descended to them ; and that, although 
F. intended that W. should have all his 
property, yet his heirs were entitled to 
recover the estate. Fay v. Winchester, 
513. 
FRAUDS, STATUTE OF. 

A contract for the sale of growing 
wood and timber, to be cut and removed 
by the purchaser, is not a contract for 
the sale of any interest in or concerning 
lands, &c. within the statute of frauds. 
(Rev. Stat. ch. 74,$9 1.) Claflin v. Car- 
penter, 580. 


FRAUDULENT CONVEYANCE. 
When a wife's distributive share of 
her father’s distributive estate is in the 
hands of her former guardian, an as- 
signment thereof by the husband, in 
trust for her separate use during her 
life, and for the use of her children after 
her decease, is not fraudulent as to his 
creditors, and they cannot reach such 
assigned property by the trustee pro- 
cess. Gasseti v. Grout, 436. 


GUARANTY. 

A guarantied payment of notes and 
bills of exchange which a bank might 
discount for B. during one year, to the 
amount of $3000 only in the whole: 
The bank discounted ten notes for B., 
at different times during the year, 
amounting in the whole to $3605, 
which notes were not paid by the ma- 
kers or indorsers ; and notice of non- 
payment was given to A., as the notes 
severally fell due. In a suit by the 
bank against A. on his guaranty, it was 
held that he was liable, not fur the gross 
sum of $3000, but for a sum not ex- 
ceeding that amount on the notes dis- 
counted, and also for interest on the 
several notes, after they fell due and 
notice of nonpayment was given him. 
Held also, that A., on paying the notes 
to said amount, and interest, would be 
entitled to have them delivered to him 
for his use and benefit ; and that as the 
first eight notes amounted to $ 2782 29, 
and the ninth note was for $460, the 
bank would be trustee of A. in the sum 
of $217 71, part of said note. Wash- 
ington Bank v. Shurtleff, 30. 
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Notices of New Books. 


PrRocEEDINGS AND DesaTes IN THE 
Hovse or ReprResENTATIVES OF THE 
CoMMONWEALTH OF MASSACHUSETTS, 
DURING THE FOUR DAYS PREVIOUS TO 
THE ELECTION OF A SPEAKER, IN JAN- 
vARY, 1843 ; compiled from the several 
Reports of the same, revised, corrected 

.and enlarged, and preceded by an In- 
troduction. By Lutuer 8S. Cusuine, 
Clerk of the House of Representatives. 
Boston: Dutton and Wentworth. 
1843. pp. 84. 


It was said of one of the most virtu- 
ous of the Roman emperors, that he 
would have been deemed worthy of the 
supreme power, nisi wnperasset. The 
toils and responsibilities of command 
proved superior to the capacities of mind 
and character, which had shone so well 
in a less conspicuous station, Of Mr. 
Cushing the reverse is true. The ac- 
cident which threw upon him the duties 
of presiding officer, — in a period of party 
strife, when the two sides of a numerous 
assembly hung trembling like an even 
balance — served to develop his pecu- 
liar talents and fitness for the station. 
It is only a proper homage to duties 
well-performed, when we record the 
concurring testimony of men of both 
parties to the fidelity, impartiality and 
ability by which his conduct was distin- 
guished. The tact and delicacy which 
he displayed were not less remarkable 
than the sterner qualities by which he 
won such favorable opinions. 

The practice of the British house of 
commons, with which Mr. Cushing was 
familiar, furnishes to a great degree the 
rule for the guidance of the legislative 
assemblies of the United States. Ac- 
cording to this, the clerk of the house 
is called upon, in the absence of the 
speaker, or until a speaker has been 
elected, to put questions, and to ascer- 
tain the will of the house. In the dis- 
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charge of these duties he is to remind 
the house of their rules and orders, and 
in other ways to assist in the conduct of 
its affairs. Though not clothed with the 
ample powers of the speaker, Mr. Cush- 
ing was the presiding officer of the house. 
This continued during four days. The 
present pamphlet contains a careful re- 
port of the debates and proceedings 
which occupied this time. Prefixed to 
the report is an able disquisition by Mr. 
Cushing on the duties of the clerk, and 
also on the important question, which 
occupied for so long the time of the 
house, whether a person has a right of 
himself to take a seat in the house, and 
be qualified, and assume the functions 
of a member, without being returned as 
such by the selectmen of the town, 
which he thus assumed to represent. 
After a survey of this question, in the 
light of the constitution, and of the gen- 
eral principles of a representative gov- 
ernment, he concludes, on impregnable 
grounds, that the only evidence, by vir- 
tue of which any one can of himself 
assume the functions of a representative 
in Massachusetts is the return or certifi- 
cate of the selectmen of the town which 
he is chosen to represent. The im- 
portance of this question can hardly be 
exaggerated. 

This little tract possesses an interest 
far beyond the ephemeral attention it 
may receive, as the record of a passage 
at arms between the two great parties 
of the commonwealth. Regarded in 
this point of view, it would hardly fall 
within the province of our journal. We 
look upon it asa valuable contribution 
to a branch of learning, which cannot 
be too highly prized in a country which 
boasts of liberal institutions, we mean 
the Lex Parliamentaria. Perhaps, after 
Magna Charta, the world has received 
from England no more valuable present 
than the rules and orders for the gov- 
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ernment of legislative assemblies. It 
was in the English parliament that 
these rules and orders first drew their 
origin. Under their influence that as- 
sembly has become renowned for the 
independence, pertinency and business 
talent of its debates. » The prerogatives 
of the crown, and the pride of the no- 
bles have here been checked by the 
spirit of a free people, speaking through 
its representatives. Surrounded by its 
privileges, safe within its rules, the 
house of commons did not fear the 
countenance of a threatening tyrant. 
Notwithstanding the importance of 
the subject, the means of acquiring in- 
formation — it are by no means ac- 
cessible. There are copious collections 
of precedents in quarto volumes, which 
the faithful Speaker does not fail to pe- 
ruse. Mr. Jefferson’s Manual, pub- 
lished while he was vice-president of 
the United States, and in that character 
the presiding officer of the senate, em- 
bodies the most common rules for the 
government of these assemblies. But, 
we would ask, how many members of 
these assemblies are acquainted with 
these rules!’ We might go further, and 
inquire, how many, whose duty it is to 
apply them, in the discharge of the hon- 
orable functions of the chair, have that 
familiarity with them which is essential 
to the correct despatch of business? 
How few, who understand the mystery 
of the Previous Question,' which, like 
a two-edged sword, often wounds the 
unskilful hands that attempt to wield it ' 
Estimating thus highly this branch of 
urisprudence, deeming it one of the 
reast-works of liberal institutions, we 
Tegard with especial interest any publi- 
cation which contributes to the elucida- 
tion of any of the questions by which it 
is still perplexed. Mr. Cushing is sup- 
posed, from long study and familiarity 
with legislative proceedings, to possess 
peculiar skill and knowledge with re- 
gard to them. We hope that we may 
be permitted to receive the present 





' More than thirty years ago Mr. Gaston, 
at that time an eminent member of the house 
of representatives, from North Carolina, now 
chiet justice of the state, published an able 
pamphlet on this question. The distin- 

uished name of the author would not be 
iscredited by this early contribution to ju- 


risprudence. 
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pamphlet only as earnest of an exten- 
sive work on parliamentary law, which 
shall be applicable to the whole coun- 
try. Such a task is worthy of his dis- 
ciplined talents and extensive juridical 
learning. It willbe a source of pride to 
the legislature of Massachusetts, that 
such a work should go forth to the 
world from one who was trained within 
its walls. 

The profession is already indebted in 
no small degree to Mr. Cushing. His 
Treatise on the Trustee Process is a 
model of composition for a work of the 
kind. It has been for several years 
one of the hand-books of the practising 
lawyer. His translation of Pothier on 
Sales possesses less practical value, but 
shews in part the extent to which Mr. 
Cushing has carried his studies in the 
jurisprudence of foreign states. We 
have understood that he has translated 
several other works of the great French 
jurist; but he has not yet given them 
to the profession. His selection, by 
Governor Everett, as a member of the 
commission appointed to consider whe- 
ther the criminal law should be codi- 
fied, and afterwards as a member of the 
other commission to carry into effect 
the suggestions of the first, is a mark of 
the confidence reposed in him. To 
these various recominendations to the 
esteem of the profession we may add 
his valuable labors as Editor of the 
American Jurist. The pages of this 
Journal were enriched for many years 
by productions from his pen. Perhaps 
beyond all others, he has helped, by 
his writings and otherwise, to inspire 
among us an interest in the German 
writers on jurisprudence. 





ConstTiTuTIONAL LAW RELATIVE TO 
Crepit, Currency AND Bankine. 
By Lysanper Spooner. pp. 32. 


This is the title of a pamphlet which 
has been sent to us, wherein the author 
undertakes to establish the following 
propositions, viz., 1. That all state 
laws restraining private banking, and 
the rates of interest, are unconstitution- 
al. 2. That most of the bank charters 
and other acts of incorporation, in this 
country, are unconstitutional, because 
they relieve the stockholders from the 
full liability incurred by the terms of 
their contracts. 3. That those char- 
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ters which merely authorize individuals 
to assume and be known in law by a 
corporate name, without pledging to 
them eny protection against the ordi- 
nary hability of other individuals on 
their contracts cannot be considered un- 
constitutional on the ground of impair- 
ing the obligation of contracts. 4. 
That the power which the constitution 
gives to congress, ‘* to coin money and 
regulate the value thereof, and of for- 
eign coins,’’ and ‘‘to provide for the 
punishment of counterfeiting the securi- 
ties and current coin of the United 
States,’’ and the prohibition upon the 
States “‘to coin money, emit bills of 
credit, or make anything but gold and 
silver coin a fender in payment of debts,”’ 
gives to congress no power over the 
currency, but only over the money of 
the country, these two terms being 
practically confounded, but essentially 
different in their signification. There- 
fore the people have a perfect right to 
use ‘such other currency than coin 
as parties may voluntarily agree to give 
and receive in their bargains with each 
other.”’ And moreover, whatever the 
power of congress over the currency 
may be, the state governments have no 
right to **regulate the value of this 
standard, either by usury laws, or by 
restraining the use of any other cur- 
rency that the people may choose.”’ 

For the amusement of our readers 
we will state the argument of the 
author in favor of his first proposition. 
The constitution of the United States, 
(art. 1, sect. 10,) declares that no state 
shall pass any laws impairing the obli- 
gation of contracts. ‘The contracts of 
private banking, and those relating to 
rates of interest, are in their nature obli- 
gatory. The phrase ‘obligation of 
contracts *’ ‘‘ implies that the obligation 
is something intrinsic in the contracts 
themselves. It assumes that the obli- 
gation is something that pertains to the 
contract natural/y, and as a matter of 
course, and not that it is a quality con- 
tingent upon the will of those who 
had no hand in forming the contract.” 
Therefore a state law restraining pri- 
vate banking, or regulating the rate of 
interest, impairs this natural obligation, 
and is unconstitutional. 

This will suffice as a specimen of the 
pamphlet. ‘They whom its arguments 
convince are altogether past cure. ‘To 
notice it further would be an idle ex- 
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pense of time. To do it justice ‘* were 
to waste criticism upon unresisting im- 
becility.”’ 





Wae Prea or Insanrry, iy Croan 
Cases. By Forses Winstow, Ese. 
Member of the Royal College of Sur- 
geons, London. Boston : Charles C. 
Little and Jas. Brown. 1843. pp. 111. 


This is a republication of an English 
work upon a subject of great and in- 
creasing interest. ‘lhe object of the 
author is to convey a correct notion of 
the present state of the law in relation 
to the plea of insanity in criminal cases. 
In order to effect this object, he has re- 
ferred to all the established English le- 
gal and medical authorities in which 
this topic is made the subject of consid- 
eration, as well as to the decisions, 
charges, and judgments, of the most 
illustrious ornaments of the bench, in 
cases where insanity has been urged as, 
an exculpatory plea. ‘The work also 
contains, in an appendix, the opinions 
of the English judges in regard to the 
law relating to alleged crimes commit- 
ted by persons afflicted with insane de- 
lusions, which were given upon certain 
questions propounded to the judges by 
the lord chancellor on the part of the 
house of lords. 

We rejoice at the publication of every 
work which tends to throw light upon a 
subject of so much interest and import- 
ance. ‘There prevails, in the legal and 
medical professions, a most lamentable 
ignorance of the true theory of insanity, 
in its legal application, and it is not un- 
common to hear this plea in criminal 
eases ridiculed, even by educated men, 
as a game to be played when there is 
nothing else upon which to rely. There 
is no subject upon which modern science 
has shed more light than upon the laws 
of mental action, and yet the courts feel 
bound by a definition of insanity pro- 
nounced a century ago, by judges learn- 
ed in the law, but who were compara- 
tively ignorant upon this point. What 
is insanity’ The question is to be de- 
termined not by dicta and abstract pro- 
positions but by facts illustrated by the 
investigations of science. ‘The real 
question is, whether the party is mo- 
rally responsible, not merely whether he 
appears to be sane or Anows that he is 
doing wrong. The old rule, that if the 
party knows the distinction between 








380 


right and wrong, he ts responsible, is at 
war with the fact that there may be 
cases, and, if we may believe human 
testimony, there have been many such, 


where the party’s intellect was clear on’ 


this point, but he was hurried on by 

some uncontrollable impulse that he 

could not resist. Each case, therefore, 
ought to stand on its own merits, with- 
out much regard to abstract principles. 

Upon another point, too, Mr. Wins- 
low argues that the law draws a most 
absurd distinction between civil and 
criminal insanity. A person, who ex- 
hibits the slightest aberration of mind, 
is considered to be incapable of dis- 
charging his duties as a citizen, is not 
allowed to have the management of his 
affairs, cannot make a will, and is safely 
shut up in a madhouse ; but should the 
same individual, pronounced by the 
commissioners of lunacy to be of un- 
sound mind, commit, in a moment of 
frenzy, a criminal act, he is considered 
amenable to the Jaw. He may fancy 
himself the king of England, a tub of 
butter, or a pane of glass, yet be viewed 
responsible tor his conduct; and, if he 
be guilty of a capital crime whilst labor- 
ing under any of these delusions, he is 
liable to undergo the extreme penalty 
of the law, provided no connexion ean 
be established between the act and his 
mental hallucination. 

A Discourse oN THE Srupy or THE 
Law or Nature anp Nations. By 
Sir James Mackintosu, M. P. ‘To- 
gether with a collected list of works 
upon International Law, a Sketch of 
the Author’s Life, &e. By J.S. 
Marvin. Boston: Pratt & Com- 
pany. 1843. pp. 103. 


This admirable discourse has passed 
through three editions in England ; it 
has been translated into French by Ro- 
yer-Collard ; it has been embodied al- 
most entirely in the recent work of our 
countryman, Mr. Wheaton, written in 
French, Cours du Droit des Gens ; ma- 
ny years ago it formed one of the arti- 
cles in Hall’s Journal of Jurisprudence ; 
but until now it has never been publish- 
ed in a separate form in this country. 
Mr. Marvin, a student of law in the 
Law School at Cambridge, has under- 
taken to present it to the profession. 
He has prefixed an interesting sketch of 
the life of Sir James Mackintosh, drawn 
from the most authentic sources ; also, 
a list of some of the principal writers on 
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the Law of Nations. For these we 
thank him. There is another service 
which we cannot regard with equal 
favor. He has appended to the bottom 
of the page notes wherein he has trans- 
lated the quotations from other lan- 
guages which Sir James introduced into 
his discourse. Few persons will at- 
tempt the text, who can desire any such 
assistance as is here volunteered. The 
beautiful page of this edition, with its 
fair typography, is marred in our eyes 
by these unseemly appendages. Every 
note is prima facie a nuisance ; it must 
vindicate itself by its intrinsic merit ; 
which these have not. To some, how- 
ever, these may recommend the present 
edition. 

It is an honorable duty which Mr. 
Marvin has undertaken, to refresh in the 
minds of the profession the memory of 
this discourse, unsurpassed by any juri- 
dical production for its learning, ele- 
gance, and elevated truth. We doubt 
if there is to be found in any language, 
in the same compass, a discussion of a 
kindred nature, which can claim equal 
merit. Perhaps, the celebrated 44th 
chapter of Gibbon, on the Roman Law, 
may alone vie with it in the instructive 
learning and classical finish with which 
it is wrought; though this certainly 
yields to the Discourse in the ennobling 
sentiments which it conveys. 





A Supptement to Hitwiarp’s Dicest 
or Pickerine’s Reports. BEING a 
Dicest or Piexerine’s anp Mert- 
caLF's Reports. Votumes XV. 
Pickerine to III. Mercatr, inciv- 
sive. By Francis Hivtiarp, Coun- 
sellor at Law. Boston : Otis, Broad- 
ersand Co. 1843. 


This is a Supplement to the excel- 
lent Digest of the seven volumes of 
Pickering’s Reports, published in 1837. 
Mr. Hilliard is well known to the pro- 
fession as the author of several val- 
uable works, which have been pro- 
nounced by good judges to be admira- 
bly adapted to the wants of the profes- 
sion, upon those subjects to which they 
relate. As the work before us is just 


published, while our present number is 
passing through the press, we have not 
an opportunity to examine it carefully, 
but we can confidently say, that if it 1 

equal to the Digest of which it is a 
Supplement, it will be a most desirable 
acquisition to every practising lawyer. 
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Intelligence and Miscellany. 


University or Hetpe.serac. — This 
rencwned university offers great advan- 
tages to students at law. Several young 
men from the United States have already 
availed themselves of them. In one of 
our recent numbers there was a notice 
of the dissertation in Latin offered by 
Mr. Reynolds, of South Carolina, on re- 
ceiving the degree of doctor of laws. 
During the last year this university has 
been deprived by death of one of its 
greatest ornaments, the venerable Zache- 
ria. The faculty of law is very large; 
and conspicuous in it for various talents 
and a long career of usefulness is Mitter- 
maier, who is, perhaps, of all living ju- 


rists the most learned in the laws of 


foreign countries. It was, we believe, in 
view of his exalted character in this 
respect, and particularly, of his ac- 
quaintance with the laws of our country, 
that Harvard University very recently 
conferred upon him the honorary degree 
of doctor of laws. His lectures chiefly 
relate to the criminal law, and to the 
practice in criminal cases, subjects which 
he has considered in an elaborate treatise 
of great repute in Germany. Besides 
these there are extensive courses on the 
Roman law, on the philosophy of law, 
on the Code Napoleon of France, on the 
canon law, on the commercial law of 
Europe, and on the history of jurispru- 
dence. In these not less than fifteen 
professors are employed. 

Among the recommendations of Hei- 
delberg as a residence must not be for- 
gotten the beautiful situation of the town 
on the banks of the Neckar, as it winds 
its way through vineyards to the Rhine, 
and with the magnificent ruin of the 
ancient castle of the Palatine lowering 
over the university. Another recom- 
mendation, which is not unimportant, 
may be found in the cheapness of living 
there, and the small expenses of the 
university. To illustrate this, we otter 
a memorandum, which was written in 
English at our request, by a German 
student at Heidelberg. It should be ob- 
served that the academic year is divided 
into two divisions, called semesters. The 





same divisions exist in the universities 
of France, and, we believe, of Italy. 
The first semester at Heidelberg com- 
mences May Ist, and ends in September. 
The second semester commences No- 
vember Ist, and ends in April. The fol- 
lowing table is in florins, or guilders. 
The florin is about thirty-seven cents. 
The expenses for a semester would, 
therefore, be about $170. 


“ Expense of a Student at the University of 
Heidelberg. 
Fl. or Guil. 
. Lodging for a semester, a very com- 
fortable one, - - 55 
2. A shilling a ‘day i is sufficient to have 
a good dinner at twelve o'clock, or 
atone. This requires in a half year 
about - - 110 
3. Ifa person takes breakfast and sup- 
per with English comfort and a Ger- 
man stomach, which does not des- 
pise a good glass of wine, or some 
glasses of beer, in the evening, he is 
obliged to expend the same, 110 
But if you do that only with a Ger. 
man stomach, then one quarter is 
sufficient. 
4. The honorarium for the professors 
is, generally every semester, about 66 
5. Ifa person is inscribed ina “corps ” 
he must expend for the reception, for 
fighting room, for the duels, perhaps 
twenty times in a semester, then 
fifty guilders are not too much. 
But no person of education will enter 
in such one. 
6. A good [morning or frock] coat costs 36 
7. A pair of ine mpreesibton from me 
best quality, 14 
A frac accordipg to the German or 
the French notion of the word, {that 
it an evening or dress coat, | - 28 
9. Different sorts of things to cover the 
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humanum capul, - - » 2 
10. A hat, - . - - 4 
11. A pair of boots, - et 
12. Paper, pens and penknife, nearly 6 


13. In every semester, for books, about 30 
\4. Theatre at Manheim, at which place 
you can arrive on rail-ways, &c. &c. 
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I cannot find out any thing more.” 
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Motch- Pot. 


It seemeth that this word hotch-pot, is in English a pud- 
ding; for in this pudding is not commonly put one thing 
alone, but one thing with other things together. — Littleton, 
§ 267, 176 a. 


We find in a Southern newspaper a 
notice of an important trial in the case of 
Bank of Baltimore v. Bank of Virginia. 
It was a suit instituted to recover $10,000, 
advanced by the assistant cashier of the 
plaintiffs on a check drawn on the de- 
fendants and indorsed “ good” by their 
cashier. The advance was made from 
the first to the tenth December, 1839, 
five and a half months after the check 
was dated, and the defence was, that 
when the check was drawn and indorsed 
** good” the drawer had no funds in the 
hands of the defendants, and that the 
indorsement was given by collusion be- 
tween the drawer and the indorser, their 
cashier; and that when the advances 
were made, by the assistant cashier of 
the plaintiffs, it was under such circum- 
stances as would have caused a man of 
reasonable prudence and caution to have 
suspected that all was not right. It was 
also urged that the plaintiffs were bound 
to return the check to the Bank of Vir- 
ginia, soon after they received it, which 
they did not, but instead of this, although 
they sent other checks and notes to the 
bank for payment, they kept this back, 
by understanding or agreement with the 
drawer, because they knew there were 
no funds in the Bank of Virginia to meet 
it. There were other important consid- 
erations urged for the defence, and the 
whole case was most ably and elabo- 
rately argued by the counsel on both 
sides. The verdict was for the defend- 
ant, and it is stated that its elect is to 
declare such transactions as this case 
develops, illegal and of no force. 


. We stated in our last number that ex- 
Attorney-general Austin, of Massachu- 
setts, had sailed for Europe. In one of 
his letters, recently received in Boston, 
he narrates an incident which took place 
at the “lord chancellor’s breakfast,” on 
the morning of the first day of the term, 
in the following manner: “I was par- 
ticularly introduced to chief justice Den- 
man, to the puisne judges of the com- 
mon pleas, and such of the barons of the 
exchequer as were there, and to many of 
the bar. The conversation was about 
American judges and American law, 
and every one seemed to know and most 
highly to respect Judge Story and Chan- 
cellor Kent, and in regard to Judge 
Story a most ardent wish was expressed 
to see him in England. When I said to 
Lord Denman that I was delighted to 
come to the fountain of the common law, 


INTELLIGENCE AND MISCELLANY. 


‘We must go to you,’ he said, ‘ for your 
Judge Story has found the living spring, 
and pours out its waters most liberally.’ ” 


In the Hartford, Conn., county court, 
the wife of Harvey Moore, a man of 
good repute, has recently been tried and 
convicted on a charge of whipping Susan 
Rice, a child seven years of age, living in 
her service, in so severe a manner as to 
cause her death. The parties lived in 
the town of Hartland, where the brutal 
castigation was alleged to have been in- 
flicted in the month of March last. Sus- 
picions were excited by the appearance 
of marks of violence upon the corpse, and 
an inquest ensued, whereby facts were 
elicited which were held to justify the 
defendant’s arrest. This crime is pun- 
ished in Connecticut with confinement 
in the State Prison for not less than 
two nor more than ten years. 


We hope that those of our readers, 
who do not feel an interest in questions 
arising in bankruptcy, will not pass 
over such cases without examination. 
The truth is, that some of the most im- 
portant English decisions extant have 
been made upon this branch of the law, 
and we have published many cases of 
this sort, in which general principles 
have been discussed with great ability. 
In the case of Mitchell v. Winslow, in 
our present number, Mr. Justice Story 
has examined several questions of great 
practical interest, with his usual ability. 
In this connection, we take occasion to 
remark, that the very able argument of 
Mr. Fox for the respondent, was omitted 
through a misapprehension on our part, 
by means of which we did not receive 
the manuscript until the case was all in 


type. 


We are obliged to omit several inter- 
esting cases for want of room. A part 
or all of them shall appear next month. 
They are from Maine, Vermont, Massa- 
chusetts, Connecticut and Pennsylvania. 
Our correspondent at Nashville, Tenn., 
will accept our thanks for his obliging 
letter. We hope to hear from him again. 
The communications of our Worcester, 
Mass. correspondent are always most 
acceptable. So far from “ monopolizing” 
our pages, he does not fill them so much 
as would be agreeabie to all concerned. 


We were in error last month in as- 
cribing a notice of the late William Lin- 
coln, which we found in the Worcester 
Egis, to Samuel F. Hiven, Esq. This 
gentleman wrote an interesting notice of 
the deceased for the Worcester Spy, 
which we should be glad to republish. 
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Obituary Notices. 


Died suddenly, at Andover, November 
9th, Georce Gay, Esq. of the city of Bos- 
ton, aged 52. 

Within the present year the visits of death 
have been frequent in the ranks of our fra- 
ternity. We had first to lament the depart- 
ure of Judge Thacher, who for nearly twen- 
ty years administered the law in the Muni- 
cipal Court of the city of Boston; a tribunal 
of enlarged criminal jurisdiction, attended 
with severe and various labor, and of neces- 
sity gathering around it much of heated pas- 
sion and embittered prejudice. And now 
that this diligent magistrate has gone to his 
final account, the faithful and enlightened 
service he rendered in a branch of the law 
which is far from being “ strown with the 
rose buds of delight,” are justly weighed 
and valued by the community of which he 
was so long an active and efficient member. 

During the last summer we were called 
to pay our respect to the memory of Mr. 
Justice Simmons, who, from the time of the 
organization of the government of the city 
of Boston, until within a few months of his 
death, exercised the duties of one of the Jus- 
tices of the Police and Justices Court of the 
city of Boston ; a man faithful to his trust, 
of extended and beneficial influence, respect- 
ed and affectionately remembered by his 
brethren and the public for his private vir- 
tues and his conscientious discharge of his 
trust, amid much of feeble health and weari- 
some days, in a comparatively humble but 
widely useful department of the law. 

To these is to be added the late Mr. Oli- 
ver, a man of retiring habits, and until within 
a few years a resident in another county, and 
therefore less extensively known among us 
in the relations of social life, but with whom 
the profession has long been conversant, 
through his Precedents of Declarations, and 
his Forms of Conveyancing — works of usual 
aid and of good service to the lawyer, saving, 
in general, a resort to more voluminous and 
expensive compilations. | , 

ut our principal object at this time is to 
sketch briefly the character of Mr. Gay, 
whose recent and sudden death we so much 
deplore. Mr. Gay was a native of Dedham, 
in this state, and a son of the late Willard 
Gay, Esq., of that town, whose memory 1s 
held in just respect. He was graduated at 
Harvard University in the class of 1810, and 
after completing his professional studies and 
practising for a short period in the neighbor- 





hood, he removed to this city, where he con- 
tinued assiduously devoted to the business of 
his profession until the day of his death. 
Possessed of native diffidence, which made 
him averse to appear before the public, he 
perhaps soon lost the inclination to gain a 
name as an advocate, and shrank from the 
heated contests of the forum, where a mea- 
sure of success, in this respect, is sometimes 
obtained by men of less vigorous powers, but 
where no substantial reputation is acquired, 
save by comparatively he, of high attain- 
ments, and after long and assiduous effort. 
He held a respectable rank in the profession, 
and was a judicious and safe counsellor. His 
attention to business was marked by dili- 
gence and fidelity, and he gained the esteem, 
confidence and support of numerous clients ; 
for they knew his enlightened devotion in all 
matters of professional trust, and they had 
full faith in his integrity. The collisions of 
the bar, that sometimes produce a seeming 
temporary alienation between associates — 
but forgotten with the occasion — left him 
unscathed ; and as he harbored no unpleasant 
feeling against others, so, on the other hand, 
we do not believe that he had an enemy. 
Nor did this arise from negative traits of 
character, for he was a man of very decided 
and conscientious judgments, formed from 
discerning observation and reflection, free 
from equivocations and temporary shifts and 
expedients. And therefore while he had no 
poor ambition of popular favor, and none 
other but that of doing his duty well in his 
profession, and in the walks of social and 
domestic life —the only ambition that tells 
through life, and attends it with a daily beau- 
ty — he enjoyed that popularity which, of ne- 
cessity, sooner or later follows the pursuit 
of noble ends by noble means. Hence he 
had the confidence of the community where 
he was known, and the universal expression 
of grief among his friends and associates on 
the sad news of his sudden death, was be- 
cause a tried and just man had fallen. 

It may be truly said of him that he was a 
man of sound judgment; you might place 
great reliance upon it, from the full assurance 
in your own mind that it was formed in all 
cases free from prejudice or any wronghead- 
edness. “Good common sense” is a phrase 
sometimes used when no very high praise is 
intended ; but which, in nal, is a funda- 
mental quality of character, and_binds the 
world, and saves the individual from being 
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led away by the social and political theories 
of change and reform that abound in every 
age, and are ever pestering society, and are 
especially rife in these coster-mouger days. 
This quality may be predicated of him in an 
eminent degree —and thus he was a safe 
adviser, a friend of good order and good in- 
stitutions, and good men — ready to sustain 
and purify, but not to tear down, what per- 
haps might have been in building for cen- 
turies. He weighed character weil. He 
was a calm but close observer, and took very 
candid views of men and things, and seldom 
erred in his estimate. There was nothing 
about him illiberal or disingenuous; his na- 
ture forbade it, and the discipline of his 
heart and mind, improved by pretty extensive 
reading and habits of reflection, forbade it. 
His manners were gentlemanly, in the true 
sense of the term; having their offspring in 
native kindness of disposition, and rendered 
habitual by long intercourse with the world. 
If to a stranger he might possibly appear 
austere, it was in appearance only — it was 
only the manner, which is not infrequent 
with the diffident and retiring, while the 
heart is in the right place. Those who were 
in the enjoyment of his daily and familiar 
intercourse, knew that urbanity and genuine 
ood feeling eminently belonged to him. 
ithout parade or circumstance in himself, 
he had no regard for them in others, nor was 
deceived by them. 
We have spoken of his integrity as the 
uality that gained him general confidence. 
his was something more than the seeming 
quality that usually passes as real in the 
world of business, founded on conventional 
relations, a mere counterfeit presentment, 
restraining the wrong doer by the force of 
public sentiment, or by the fear of punish- 
ment; it was founded on moral and religious 
principle. A believer in the doctrines of 
christianity he exhibited their fruits in his 
life — and this was the foundation of his in- 
tegrity. He died in the full maturity of his 
powers, — an example of genuine ex- 
cellence, worthy of imitation. For several 
years he had been afflicted with a disease, 
which, while it did not prevent him from 
pursuing his professional business, gave him 
sure warning that death would come upon him 
in the midst of life — and it did so come, — 
striking him down at the very moment when 
he appeared in high health and in buoyant 
spirits. But we have reason to believe that 
it did not find him unprepared ; that he had 
the true preparation of a well-spent life. 
And, indeed, it would be difficult to believe, 
aside from our knowledge of his character, 
that with the consciousness continually about 
him that his departure must be without 
warning, he had failed to make that prepara- 
tion which is so apt to be neglected when the 





issues of life are uncertain. He pursued the 
even tenor of his way without faltering, and 
honorably filled the daily measure of pro- 
fessional, social and domestic duty. This 
brief tribute we thought due to the memory 
of a just and good man; nor could we have 
felt satisfied to say less. 


In Charleston, S. C., October 29th, ALgerr 
Ruerr, Esq., Counsellor at Law 

He was graduated at Yale College, in 18°1. 
The dignity of his character, the brilliancy 
of his talents, and the extent of his acquirc 
ments, commanded there the admiration of 
his associates, while “a daily beauty in his 
life,” indicating a heart endowed with every 
manly grace and virtue, attracted their esteem 
and love. His name was originally Albert 
Smith, but some years ago, on the death of a 
relative, and in accordance with his last re- 
quest, Albert Smith assumed the name of 

hett. Mr. Rhett had already become a 
distinguished member of the South Carolina 
bar, and ranked in the legislature, where he 
hore a conspicuous part, as a very eloquent 
debater. He was universally recognised as 
one of the most promising young men in the 
state; but, in the language of the resolu- 
tions of sympathy with his family and respect 
for his memory adopted by the Charleston 
Bar, “ his eloquence and talent, and the no- 
ble zeal which pressed them into the service 
of virtue, are now stilled in death; and we, 
his friends and brethren, while we bow with 
submission to the will of God, are permitted 
to mourn over a grave which has deprived us 
of so much of human excellence, and to bear 
our testimony to virtues which we would 
honor and commend.” 


In Boston, on the 2ist of November, 
Ivory Harmon, Esq., Counsellor at Law, 
aged 24. 

He was born at Freedom, New Hamp- 
shire, where his parents now live. Mr. 
Harmon was not a liberally educated man, 
but had improved the advantages to be found 
in our more common institutions, with good 
success. He passed a portion of his time as 
a student at law in the office of Mr. Rantoul, 
in Boston; and was admitted to practise in 
the supreme court on examination. He de- 
termined to establish himself in Boston, and 
his prospects had got to be fair when he was 
arrested in his course by disease, He was 
very industrious and persevering —of more 
than ordinary abilities, and was much be- 
loved and respected by his friends. It was 
while engaged in earnest and laborious in- 
vestigation of some cases in which he was 
retained that he was taken down by the 
typhus fever, and soon died, 


“« By strangers honor’d, and by strangers mourned.”” 
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